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HESSEL E. YNTEMA 


The Historic Bases of Private 
International Law' 


I. PRELIMINARY 


AND DIVERSITY are the two dominant features of modern 
culture that in conjunction give rise to conflicts of laws. The intensive 
division of labor introduced by the industrial revolution, necessitates 
complex, localized regulation of specialized services. The operation of 
the correspondingly diversified economy depends upon commerce, upon 
exchange of goods and diffusion of ideas through the constantly improved 
means of transport and communication provided by scientific invention. 
Paradoxically, the function of the legal order therefore is to co-ordinate 
the activities that constitute civilization on a common basis of security 
and, in so doing, to satisfy the needs of each local or specialized activity. 
Moreover, the legal order itself is decentralized among a plurality of 
sovereign or autonomous authorities, asserting jurisdiction each within 
a defined territory over activities that concern their respective subjects. 
As the pretensions of the corresponding local laws to control international 
or interstate commerce thus inevitably overlap, the legal order also in- 
volves integration of the diversity of the laws of which it is composed. 
The mode in which this adjustment is or should be effected is the con- 
cern of conflicts law. 

The specific method to integrate the existing diversity of laws, employed 
in this branch of law, is to apply or refer to foreign law in dealing with 
foreign cases. This, as will appear, is a sophisticated technique that took 
centuries to develop; it assumes a certain cosmopolitan respect, or at 
least tolerance, for foreign conceptions of justice. In early times, when 
the legal order was intimately connected with actual or supposed kin- 
ship groups and was part of the peculiar religious and social structure of 
the particular community, law was inalienably personal. It was incon- 
ceivable, for example, that the ius civile, the common law of the Roman 
citizenry, should be available to a peregrine in Rome or, vice versa, that 


HEssEL E. YNTEMA is Research Professor of Comparative Law at the University of Michi- 
gan. 
1 This article substantially reproduces in part the first lecture in the series of Cooley Lec- 
tures, delivered by the author, April 15-17, 1952, which are to be published by the University 
of Michigan Law School in the near future. 
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an Athenian in Attica should claim the protection of some barbarian 
custom. This identification of local law with the interests of the social 
group has by no means disappeared. Even in modern conditions, in situa- 
tions where the territorial state organizes on the principle of autarchic 
self-sufficiency, hostile to external commerce, the recognition of foreign 
legal ideas and institutions, inherent in the technique of conflicts law, is 
restricted and impeded by considerations of national or local policy. 
Insularity excludes conflicts law, be it in whole or in part. 

On the other hand, within geographic limits where, and to the extent 
that, law is unified, there are no conflicts of laws to resolve. In conse- 
quence, insofar as local diversities of law have been obliterated, whether 
by the imposition of a common law by a central authority such as occurred 
in England at a relatively early date, or in the process of political unifica- 
tion exemplified by the creation of unitary national states throughout 
Continental Europe during the eighteenth and nineteenth centuries, or 
less completely through extension of federal legislation as in the United 
States or Switzerland, the result has been, within the sphere of the in- 
dividual national state, correspondingly to diminish internal conflicts of 
laws, in some cases near to the point of extinction. Obviously, where 
politically feasible, the technique of unification is superior to that of 
conflicts law; it eradicates the problems of diversity of laws at their 
source. 

In reality, however, national unification of law, in reducing internal 
conflicts situations within the legal unit, has at the same time accentu- 
ated their international or federal incidence. It is true that the national 
codes, which have typically been adopted as a means of national unifica- 
tion in Continental Europe, in Latin America, in the Far East, and else- 
where, follow common patterns. Nevertheless, the existence of these 
codes, despite their basic similarities, has sharpened the distinctions and 
differences among the national laws and in consequence obscured the 
international community of law on which Story and Savigny hoped to 
establish a common international private law. In the Anglo-American 
sphere, if less obviously, the same trend is evident; the tremendous pro- 
liferation of national and state or provincial legislation has apparently 
postponed the prospect of international or even interstate unification of 
law, so that this aspiration seems, except in a few areas of common com- 
mercial interest, progressively to recede like a will o’ the wisp hidden 
at the end of a vanishing rainbow. So far as private international law is 
concerned, the dream of one world is a pious hope. 

Instead, the basic assumption of conflicts law that the legal order im- 
plies unity in diversity, or in other words the appropriate recognition of 
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special local interests and practices as expressed in local legislation, in- 
tegrated in terms of a basic community of common standards in the choice 
of the applicable law, offers a more realistic basis for the necessary adapta- 
tion of law to the changing needs of the modern world. Historically, this 
conception has been most perfectly realized under federalism, and con- 
flicts law has conspicuously and most satisfactorily developed within 
political communities organized in some degree on a federal basis—in 
Italy during the Renaissance, in France and Holland before the Revolu- 
tion, in nineteenth century Germany, and concurrently and more recently 
in the United States and the British Commonwealth of Nations. In each of 
these instances, the concerns of more or less autonomous political units 
have been for the most part fairly recognized and appreciated on the 
background of a common legal culture. In contrast, basic differences in 
legal ideas and the prejudice inspired by nationalistic self-interest too 
frequently engender major difficulties in securing just and uniform solu- 
tions of conflicts of laws among independent national states. The absence 
of an effective international community of law necessarily impedes the 
development of conflicts law in international situations. 

It is to be inferred from these observations, that the basic principles 
of this branch of law are to be sought distinctively in the solutions wrought 
out under federal conditions and, indeed, that these solutions may well 
provide a norm for the consideration of international conflicts of laws. 
This conclusion, it will be remarked, rejects the assumption frequently 
made that conflicts arising among the legal systems of a composite state 
basically differ from international conflicts of laws in that the latter es- 
sentially involve clashes among sovereign powers. This all too common 
view confuses the issues. On the contrary, these are problems of the legal 
order, of doing justice to the interests of individuals without undue sacri- 
fice to prejudicial assertions of national policy. Except as occasionally it 
may be feasible to unify the existing anarchy of national laws, the solution 
of these problems is to be sought in extensions, however limited, of the 
principle of federalism, and therewith in the employment of the technique 
of conflicts law in dealing with private claims that have extraterritorial 
aspects. 


II. Ortcin oF CoNnFiicts LAw 


In consideration of this subject matter, the purpose of the present 
article is historico-analytical—to identify the postulates, the primary 
ideas, that have been employed to individualize the treatment of foreign 
cases in the application of law. This, be it observed, is neither to give a 
sufficient account of the law that was, nor to propound the law that ought 
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to be, least of all to provide a hornbook of rude dogmatic formulae as a 
crutch for undergraduate simplicity. The object is more modest—and 
it is hoped more promising—to isolate the fundamental and not too com- 
plicated reasons of an often misconceived, much maligned branch of law, 
of particular international and interstate interest, in which the natural 
processes of common understanding are often clogged by artificial manipu- 
lations of supposititious hypotheses and betimes obfuscated by the spuri- 
ous vibrations of allegedly dynamic theories of uncharted chaos. 

At the threshold of this inquiry lies a mooted question: When was the 
technique of conflicts law invented? A brief reference to this is relevant, 
since it appears that in the ancient world the treatment of foreigners 
was differentiated, but by means that fell short of the development of a 
law of conflicts of laws. Thus, in the Greek cities of the Hellenic period, 
there were special courts for cases involving foreigners;? in the Roman 
republic, after the archaic recuperatores, the praetor peregrinus is the 
outstanding instance of this type.’ In addition, arbitration of international 
disputes was not unknown to both Greece and Rome.‘ An alternative 
method of specialization with respect to the applicable law is to allow 
subject communities a degree of autonomy in the enjoyment of local 
customs. This, for example, was the practice of Rome in the administra- 
tion of the provinces; the native laws were recognized even in the courts 
of the provincial governor.’ Thus, in Anatole France’s graphic story, 
“Le Procurateur de Judée,” Pontius Pilate is made to complain that he 
was instructed not to destroy but to enforce the customs of the Jews.* 

That specialized courts with special laws for racial groups within a 
political community existed in the ancient world, is indicated by one of 
the Fayoum papyri, to which Lewald has recently drawn the attention of 
internationalists as containing the first instance of a conflicts rule, pre- 
served to posterity in the wrappings of a crocodile mummy, found by 
Grenfell and Hunt in a necropolis of these creatures, sacred in parts of 
ancient Egypt. Among other royal decrees of the Ptolemies, the document 


2 See especially Phillipson, 1 The International Law and Custom of Ancient Greece and 
Rome (1911) 193 ff.; Hitzig, ‘“Der griechische Fremdenprozess im Lichte der neueren Inschrif- 
tenfunde,” 28 Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, Romanistische Abteilung 
(1907) 211-253. 

3 Phillipson, op. cit., 267 ff.; Girard, Histoire del’Organisation Judiciaire des Romains (1901) 
at 206 ff.; Kaser, Das Altrémische Jus (1949) at 82 ff. 

42 Phillipson, op. cit., 127 ff.; Hitzig, op. cit., 236 ff.; Partsch, Die Schriftformel im ré 
mischen Provinzialprozesse (1905) 3 ff. 

5 See especially, Mitteis, Reichsrecht und Volksrecht (1891), especially at pp. 24, 125; 


Taubenschlag, The Law of Greco-Roman Egypt in the Light of the Papyri (1944), especially 


chapter I. 
6 A. France, L’Etui de Nacre (1923) at p. 22. 
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includes a text prescribing that contracts between Greeks—who had 
established colonies in Egypt—and Egyptians, if in Greek form, should 
be tried before the chrematists, the Greek courts; if in Egyptian form, 
before the /aocrites, the native courts, in accordance with the laws of the 
country.’ 

These institutions, however, fail to indicate that the cardinal principle 
of conflicts law—the application of foreign law to foreign cases—was 
accepted in antiquity. They are to be regarded rather as precursors that 
mark an advanced stage in the amelioration of relations among different 
political groups. Originally, these relations were hostile; vae victis was the 
rule, alleviated only with the advance of commerce and culture intro- 
ducing slavery and milder forms of vassalage. Part of the glory that was 
Greece, and especially of the democratic conceptions developed by Greek 
speculation, notably in Athens, was to set the stage for humanitarian 
progress through the formulation of two seminal ideas: the international 
community of the Hellenes and specialized treatment of foreigners.® 
These conceptions were generalized by Rome; the Hellenic community 
was broadened to include mankind, or at least the civilized world within 
the Empire, while the court of the peregrine praetor brought forth a new 
law—the ius honorarium—through which the entire Roman law was in 
time universalized.* 

But the grand conception with which the history of the ancient world 
concludes—of a universal empire centered in Rome, with common citizen- 
ship declared by the Edict of Caracalla,!° and a general law eventually 
codified in the Corpus Iuris—was not congenial to the development of 
conflicts law, which in principle supposes integration of autonomous 
laws. The available evidence indicates that this refinement in the admin- 
istration of justice appeared only with the renaissance of legal studies in 
the Middle Ages, at a time when commerce, cutting across the complex 
maze of personal laws and emergent territorial jurisdictions, frequently 
produced situations in which the parties, and sometimes the court as 
well, each had a ditferent law. It was towards 1200 that Aldricus, a 
younger and esteemed contemporary of the four celebrated ‘“‘doctores” 


7H. Lewald, ‘“‘Conflits de Lois dans le Monde Grec et Romain,” 30 Archives de Droit 
Privé (1946) at 49 ff. 

§ See especially, Verdross, Grundlinien der antiken Rechts- und Staatsphilosophie (2d ed. 
1948); and Mitteis, op. cit., n. 5. 

® Cf., Lombardi, Sul Concetto di “Ius Gentium” (Rome, 1947). 

‘© This much seems generally agreed, but the possible exceptions to the grant of citizenship 
by the constitutio antoniana are the subject of wide divergence of opinion—the critical clause 
in the supposed copy of Caracalla’s decree being illegible. See Jolowicz, Historical Introduction 
to the Study of Roman Law (2d. ed. 1952) 357-8. 
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of Bologna, had the genius to propose that, in such cases, the judge, in 
his discretion, should apply the more effective and more useful law. More 
specifically, this equitable conception was implicit in a seemingly casual 
addition that Accursius himself is believed to have made to the Glossa 
Cuncios Populos (C. 1, 1, 1), the famous initial text in the Codex of 
Justinian, to which the glossators of the time customarily addressed 
their comments on the effective scope of the imperial laws. This addition, 
dating from about 1228, argues, that, if a citizen of Bologna be sued in 
Modena, he is not to be judged according to the statutes of Modena, to 
which he is not subject." The rapid acceptance of the fruitful idea that 
a court should discriminate according to the nature of the case in the 
application of law to a foreigner is illustrated, among other things, by the 
provisions incorporated in 1262 in the Siete Partidas of Castille, formally 
recognizing the conception.” 

It would lead too far afield, and the available data provided principally 
by Neumeyer and Meijers are insufficient, to warrant a considered at- 
tempt to explore the causes that occasioned this development." It in- 
volved a breach with two ideas, seemingly exclusive in prior legal think- 
ing: namely, that law is personal, and that each court applies its own 
law. But at least it may be remarked that the existence of the feudal 
system gradually shifting from a personal to a territorial basis, the de- 
velopment of commerce within this essentially decentralized political 
structure, a consequent lessening of racial distinctions, and a more scien- 


12 Neumeyer, Die gemeinrechtliche Entwicklung des internationalen Privat- und Straf- 
rechts bis Bartolus (1916) 75 ff. 

12 Romero del Prado, 1 Tratado de Derecho Internacional Privado (1942) 374-375; Argias, 
“Las Leyes de Partidas y el Derecho Internacional Privado,” 1 (3 Epoca) Revista de la Facul- 
tad de Derecho y Ciencias Sociales, Universidad de Buenos Aires (1946) 741-752. 

3 For the general background, see A. Lainé, Introduction au Droit International Privé. 
2 vol. (1888, 1892); F. Neumeyer, Die gemeinrechtliche Entwicklung des internationalen 
Privat— und Strafrechts bis Bartolus. 2 vol. (1902, 1916); id., “Zur Geschichte des internatio- 
nalen Privatrechts in Frankreich und den Niederlanden,” 11 Zeitschrift fiir Vélkerrecht (1920) 
190-204; E. M. Meijers, Bijdrage tot de Geschiedenis van het Internationaal Privaat- en 
Strafrecht in Frankrijk en de Nederlanden (1914); “Nieuwe Bijdrage tot het Ontstaan van 
het Beginsel der Realiteit,” 3 Tijdschrift voor Rechtsgeschiedenis (1922), 61-93; Meili, 
Uber das historische Debiit der Doktrin des Internationalen Privat- und Strafrechts (1899); 
id., Die hauptsichlichsten Entwicklungsperioden des Internationalen Strafrechts seit der 
mittelalterlich-italienischen Doktrin (1905); Ascher, “A Propos de Deux Etudes d’Histoire 
du Droit International Pénal,’’ 33 Revue Général du Droit, de la Législation et de la Juris- 
prudence (1909) 349-361 (review of Meili’s work cited above); id., ‘Six Disputations et Un 
Fragment d’une Repetitio Orléanaises,” 2 Mélanges Fitting (Montpellier, 1904) 287, at 349 
ff.; Fehr, Die Tragik im Recht (1945). On the development in the canon law, see Neumeyer, 
2 op. cit., 107 ff.; Pacelli (Pope Pius XII), La Personnalité et la Territorialité des Lois particu- 
litrement dans le Droit Canon (1945); Van Hove, “La territorialité et la personnalité des 
lois en droit canonique depuis Gratien (vers 1140) jusqu’a Jean Andreae (+1348),” 3 Tijd- 
schrift voor Rechtsgeschiedenis (1922) 277-332. 
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tific approach to legal problems resulting from the revived study of Ro- 
man law, attended the birth of conflicts law. 

In the long and inadequately investigated panorama of the history 
of this branch of law, certain postulates have had primary significance. 
In addition to the two primitive notions to which reference has already 
been made: that each person is governed by the law of the community 
to which he belongs and that each court decides by its own lights of prac- 
tice and justice—notions that in varying degree have at all times remained 
basic in the conflicts calculus—the following have been stressed as critical 
elements in choice of law: statutory intent, agreement of the parties, 
territorial sovereignty, location of legal relations, and finally eclectic 
positivism, envisaging legal reality in the fluctuating norms of the /ex 
fori. To these criteria, which in a measure characterize the so-called 
schools of conflicts law, attention is directed in the ensuing discussion. 


IIIf. Statutory INTENT 


The jurists in the medieval Italian and French universities, who first 
elaborated conflicts law in commentaries on the lex Cunctos populos 
(C. 1,1, 1),and their successors in succeeding centuries, commonly assumed 
that the solution of conflicts of laws was essentially a matter of st tutory 
interpretation, of classifying statutes as real or personal with respect to 
their spheres of application. As Lainé has pointed out, this approach 
was quite natural; their object was to define the application of the law 
of Rome, which they expounded, as a subsidiary common law, and of the 
special local laws or statuta of the autonomous municipalities and seig- 
nories within the feudal structure. To this end, they exploited the wealth 
of the Roman and later legal authorities with the ingenious precision of 
scholastic analysis and, as they were practitioners as well as teachers, 
with appreciation of existing needs and local customs. 

It is worth pausing for a moment to observe how Bartolus, the greatest 
of the medieval jurists, deals with the topic in a classic commentary." 
This is addressed to two questions: first, the extension of statutes to 
those not subjects, i.e., aliens; second, their extraterritorial effect. The 
first question is treated with reference to contracts, delicts, wills, and 
other matters, including rights in things; the second in terms of an in- 


“Op. cil., vol. 1, 104-105. 

8 On Bartolus, see Lainé, 1 op. cit., 131 ff.; Beale, Bartolus on the Conflict of Laws (1914); 
Rattigan, “Bartolus” in Great Jurists of the World (1914); Woolf, Bartolus of Sassoferrato 
(1913); Zancla, La dottrina della sovranita dello Stato e il problema dell’autorita internazio- 
nale in Bartolo (n.d.); Van de Kamp, Bartolus de Saxoferrato, 1313-1357 (1936); Kréméft, 
Zaklady Bortolovy a Baldovy Teorie Mezinérodniho Praéva soukromého (1910). Bartolus’ 
commentary concerning statutes is on the lex De Summa Trinitate (C. 1, 1). 
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structive classification of prohibitory, permissive, and penal statutes, 
anticipating implicitly the famous distinction between real and personal 
statutes. The analysis indicates that by the fourteenth century a con- 
siderable structure for the solution of statutory conflicts according to 
the nature and subject matter of the statutory provisions had been de- 
veloped. In this scheme, a number of principles, which have since become 
common property, were set forth, e.g— 

That questions of form are governed by the lex loci actus. 

That litis ordinatio, the conduct of litigation or, as we should say 
today, questions of procedure, are governed by the law of the place 
of suit, the lex fori. 

That litis decisio, viz. of matters affecting the performance of a con- 
tract, if arising conformably to the contract at the time of its con- 
clusion, is governed by the law of the place of contract; if arising 
ex post facto as a result of negligence or delay in performance, by the 
law of the place of performance. 

That liability for delicts is governed by the lex loci delicti except when 
a foreigner may justifiably plead ignorance of an unusual local law. 

That questions of rights arising out of things are governed by the 
lex ret sitae. 

That questions affecting the quality or status of persons are governed 
by the personal law, which applies only to subjects. 

With variants in detail, the technique of statutory interpretation dom- 
inated conflicts law for five centuries. The reasons why it was ultimately 
superseded are implicit in Bartolus’ commentary. The spheres of applica- 
tion of conflicting statutes cannot be resolved by their pretensions; there- 
fore, the method necessarily involved recourse to fluctuating formalistic 
and equitable considerations on which the doctors disagreed in concrete 
cases. By the sixteenth century, d’Argentré observed that the subject 
had become so complicated with divergent scholastic distinctions, opin- 
ions, and precedents that confused masters left their readers more con- 
fused.'* 


IV. AGREEMENT OF THE PARTIES 


A most important development in the statutory doctrine was intro- 
duced by Du Moulin, the great French jurist of the sixteenth century.” 


16 D’Argentré, Commentarii in Patrias Britonum Leges, seu Consuetudines Generales 
antiquissimi Ducatus Britanniae (3rd ed. Paris, 1621) at 675. (in Glossa 6, 1, to De Donatio- 
nibus. Art. 218.). 

17 On Du Moulin, see Lainé, 1 of. cit., 223 ff.; Meylan, “Les Statuts Réels et Personnels 
dans la Doctrine de Du Moulin,” in Mélanges Paul Fournier (1929) 511-526. Du Moulin’s 
“Conclusiones de Statutis et Consuetudinibus localibus,” in the Commentarius in Codicem 
Liber 1, Titulus 1, appears in 3 Omnia Opera (3rd ed. Paris, 1681) 554-557. 
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In effect, he distinguishes, in the subject matter to which statutes may 
apply, three principal categories: first, the mere procedure and form of 
acts, which are governed by the /ex Joci actus and include contracts, judi- 
cial proceedings, testaments, deeds, and other transactions; second, ques- 
tions affecting the merits that are dependent upon the will of the parties; 
third, substantive questions not dependent on the will of the parties, 
which are subject, alternatively, to real statutes operating in rem or to 
personal statutes applying in personam. The significant contribution in 
this restatement of the statutory doctrine is with reference to the second 
category. Here Du Moulin declares the intent of the contracting parties, 
express or tacit, to be a source of law that in its sphere of application 
transcends the mere authority of a statute as such, limited to its terri- 
tory. In this category of cases, the circumstances surrounding the will 
of the parties, such as the law of the place of contracting, the domicil, 
past and present, of the contracting parties, and similar factors, are to 
be regarded. This principle, covering a substantial part of the law and 
obviating more artificial grounds of choice, was employed by Du Moulin 
to liberalize the treatment of contracts and matrimonial settlements. It 
anticipates important modern doctrines of conflicts law. 


V. TERRITORIAL SOVEREIGNTY 


The theory that a properly governed state is invested with the abso- 
lute and perpetual power of sovereignty, announced by Bodin in 1576,* 
heralded a revolution in the medieval polity, loosely federated under the 
two Powers, the Papacy and the Holy Roman Empire, and equally in 
the scholastic scheme of law created by the interpretation of the classic 
authorities in the light of revelation and right reason. This theory, which 
has since formed the cornerstone, or at least the springboard, of political 
and legal thinking, was promptly accepted as a scientific recognition of 
the political situation in the sixteenth century, prepared by the progres- 
sive territorialization and decentralization of the feudal structure, ex- 
pedited by the explosive consequences of the Reformation, and culmi- 
nating in the assertion of independence by national sovereigns. Most 
immediately, the doctrine of sovereignty inspired the formulation by Gro- 
tius in 1625 of a corresponding basis for the modern system of international 
law. For conflicts law, although the implications of the doctrine were not 
quite so promptly appreciated, its importance has since been equally 
decisive. 

Indeed, an intermediate development within the statutory theory 
prepared the way. Shortly after the publication of Bodin’s epochal work, 


In Les Six Livres de la République (1576). 
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a significant extension of the territorial principle was proposed by d’Ar- 
gentré, Du Moulin’s chief critic and the principal figure in the so-called 
French school. While Du Moulin was engaged on the side of the central 
royal authority and unity of law in France, d’Argentré ardently asserted 
the autonomy of the ancestral customs of Brittany, which, it will be 
recalled, constituted one of the provincial laws in the French legal system 
prior to the Napoleonic codification.!® Classifying statutes as real, per- 
sonal, and mixed, d’Argentré insisted that, except for a limited group of 
purely personal statutes, all laws are real, that is, territorial in their 
application. But this conclusion was not derived from the principle of 
sovereignty, which in fact was incompatible with d’Argentré’s objective, 
nor did it even challenge the basic premises of the statutory theory, which 
d’Argentré so derided. 

It remained for the jurists of the Netherlands, environed by the jealous 
separatism of seven individualistic provinces, in the golden era that fol- 
lowed their victorious revolt against Spain, and notably for a Frisian 
jurist, Ulric Huber,”° to draw the logical conclusion in conflicts law from 
the doctrine of sovereignty. In the second volume of the Praelectiones 
Juris Civilis, published in the last quarter of the seventeenth century, 
Huber included a brief monograph on the subject, entitled De Conjflictu 
Legum,*' in which the implications of sovereignty for conflicts law are 
epitomized in three axioms. Shortly restated, these are: first, that the 
laws of a state (imperiz) apply within its territory, binding all those sub- 
ject thereto, and not without; second, that all persons, permanently or 
temporarily commorant within the territory of a state, are to be deemed 
subject to its laws; third, that the rights of each nation exercised within 
its territory, are by comity recognized as having their effect everywhere, 
insofar as the power or law of another state and its citizens is not preju- 
diced. As Huber explains, conflicts law accordingly is to be derived not 
merely from the civil law but from the needs and tacit consent of nations, 
since, while the laws of one nation cannot directly have force in another, 
so nothing could be more inconvenient for commerce and general inter- 
national practice than that what is valid by the law of a certain place 
should forthwith be invalidated elsewhere by diversity of law.” In sum, 
except as to immovables governed by the /ex rei sitae, men are bound by 
the laws of each territory in which they act, so that acts valid or null 


19 Joc. cit., n. 16 supra. 

20On Huber, see Lainé, 2 op. cit., 107-108; Lorenzen, “‘Huber’s De Conflictu Legum,”’ 
13 Ill. L. Rev. (1919) 375, also in id., Selected Articles on the Conflict of Laws (1947) 136 ff. 

212 Praelectiones Juris Civilis (3rd ed. Utrecht, 1711) at 30-36. 

22 Tbid., No. 2, at 30-31. 
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ab initio cannot vary in their effect elsewhere. In other words, Huber 
predicates conflicts law upon the recognition of acquired rights, neces- 
sitated by the needs of international commerce and comity.” 

The two faces of this doctrine, comity and vested rights, are the source 
of the two classic doctrines of private international law developed later 
in the Anglo-American legal systems. The doctrine of comity, viz., that, 
as a corollary of the principle of territorial sovereignty, conflicts law is 
necessarily dependent upon the comity of nations, was avowedly derived 
from Huber in Story’s Commentaries on the Conflict of Laws, which ap- 
peared in 1834. “The phrase ‘comity of nations,’ ” Story states, “ is the 
most appropriate phrase to express the true foundation and extent of the 
obligation of the laws of one nation within the territories of another.” 
And he adds that Huber’s doctrine “has accordingly been sanctioned both 
in England and America by a judicial approbation, as direct and univer- 
sal, as can fairly be desired for the purpose of giving sanction to it, as 
authority, or as reasoning.” While the writings of Huber, as of other 
civilian writers on private international law, were known to English and 
American judges in the eighteenth and early nineteenth centuries, the 
importance of Story’s great work in the formation of legal thinking until 
but recently can scarcely be overestimated. It was not merely the first 
treatise on conflicts law worthy of the name to appear in English but 
also a pioneer comparative survey of both the civilian doctrines and the 
English and American precedents, projected with a scholarly understand- 
ing of the mass of detail that has not since been surpassed, and but 
rarely equalled in England, the United States, or indeed elsewhere. 

By the end of the nineteenth century, the conception of comity and 
later proposals to establish an international basis for conflicts law, looking 
“towards the establishment of a general system of international juris- 
prudence” that Story had hoped for,”> had been eclipsed by positivism, 
importing an exclusive and nationalistic emphasis upon the law as it is. 
In England, the classic exposition of this point of view is to be found in 
the work, first published in 1896, which has since enjoyed pre-eminent 
authority as an exposition of English law, Dicey’s Digest of the Law of 
England with Reference to the Conflict of Laws. Although Dicey was cog- 
nizant of certain weaknesses in the method of positivism, specifically, its 
failure to reveal the extent to which common principles are recognized 
in other countries and, what is perhaps even more important, its incom- 


°3 Ibid., No. 15, at 36. 
*« Story, Commentaries on the Conflict of Laws (1834) §38, at 37. 
5 Op. cit., §645, at 532. 
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petence to assist the judges to legislate in accord with these principles 
in the many situations where the local law is silent, nevertheless, he chose 
this method on the ground that ‘‘no maxim is a law unless it be part of 
the municipal law of some country,” as evidenced by the statutory en- 
actments and judicial decisions in which it is embodied.** He therefore 
rejected the doctrine of comity: first, since it may promote the idea that 
recognition of foreign laws depends upon judicial caprice or option; 
second, since it confuses the law which will be enforced by the judges with 
the motives for the adoption of specific rules of law.” Incidentally, this 
does injustice to Story’s conception of comity defined as “not the comity 
of the courts, but the comity of the nation, which is administered, and 
ascertained in the same way, and guided by the same reasoning, by which 
all other principles of the municipal law are ascertained and guided.’ 

The excision of comity from Huber’s doctrine by this reasoning left the 
conception of vested rights, which it seems that Dicey also imbibed from 
Huber through Holland’s Jurisprudence.*® In any event, the first prin- 
ciple of the positive English conflicts law, as set forth in the Digest, is 
the extraterritorial enforcement of rights. In the United States, this 
conception has been faithfully followed, doubtless not with equally can- 
did appreciation of the limitations of its positivistic premises, by Beale 
in both the Restatement of the Law of Conflict of Laws*° and his Treatise,*! 
which constitute the most influential reformulation of the subject matter 
as respects the United States since Story’s Commentaries. It is to be 
added that, although the views of Dicey and Beale still dominate Anglo- 
American legal thinking, the logic of territorial sovereignty is not yet 
spent. As we shall see, it challenges on the ground of pragmatic positivism 
not merely the doctrine of comity but even the conception of vested rights 
as incompatible with the realities of a world in which it is presumed that 
law embodies national power. 





%6 Dicey, A Digest of the Law of England with Reference to the Conflict of Laws (3rd ed. 
1922) at p. 18. 

27 Op. cit., 10. See Yntema, “Dicey: An American Commentary,” 4 International Law 
Quarterly (1951) 1, 3-5. 

8 Story, op. cit., §38, at 37. 

29 In discussing the name “‘conflict of laws,” Dicey refers approvingly to Holland’s ‘‘phrase 
‘the extra-territorial recognition of rights.’”’ Op. cit., 15. Holland states in the Elements of 
Jurisprudence (5th ed. 1890) at 359, n. 2, referring to this phrase, that “the theory of the 
text...is well stated by Huber” and quotes the passage in the Praelectiones referred to 
above in note 23. 


30 American Law Institute, Restatement of the Law of Conflict of Laws (1934). 
31 Beale, A Treatise on the Conflict of Laws. 3 vol. (1935). 
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VI. LocaTION OF LEGAL RELATIONS 


Meanwhile, on the Continent of Europe, the development of ideas 
during the nineteenth century was more complex. In France, in conse- 
quence of certain nationalistic provisions in the Code Civil,® and in Italy, 
stirred by Mancini’s famous address in 1851 on Nationality as the Basis 
of International Law, allegiance supplanted domicile as the criterion 
of the persona! law. The reception of this doctrine in Central and Southern 
Europe and in other parts of the world, not only widened the gulf between 
the civil law and common law systems but also served to revive the ancient 
idea that laws are primarily personal in their application, except as the 
principles of ordre public or autonomy of the parties may otherwise re- 
quire. Other views asserted the primacy of the time-honored classification 
of statutes as real, personal, or mixed, of the law of the place where 
rights originate, of the principle of vested rights, of the local law. In this 
discussion, in which the German literature was most profuse, the problems 
of conflicts law were re-examined anew, but truly original contributions 
were rare. Of these, the most significant was made at the end of a dis- 
tinguished career by the great German jurist, Savigny, in the last volume 
of the System des heutigen rémischen Rechts, published in 1849 and re- 
produced in English translation by Guthrie in 1869." In effect, starting 
with the principle of territorial sovereignty as declared by Huber but 
rejecting his doctrine of vested rights as a complete circle, the purpose of 
this work is to establish a scientific basis for conflicts law, congruent 
with the international community of law among independent states.*® 

In this influential and penetrating analysis of conflicts law, the cate- 
gories of imperative law and of nonrecognized legal institutions having 
been set aside as exceptions restricting the community of law among 
different states, Savigny defines the whole problem of selecting the applic- 
able law, whether from particular laws in a state or from the laws of 
several states, as the discovery for each legal relation of that legal terri- 
tory to which such legal relation by its peculiar nature belongs or is 
subject. Although every right is regarded in the first instance as a power 


Cf. notably art. 3 (al. 3), and also arts. 14, 15. See Niboyet, 3 Traité de Droit Interna- 
tional Privé Francais (1944) §§923-926, at 211 ff. 

% ‘Della Nazionalita come Fondamento del Diritto delle Genti,” in Mancini, Diritto 
Internazionale, Napoli, 1873, 1-64. 

* Savigny, 8 System des heutigen Rémischen Rechts (1849). Translated by William Guthrie 
as Savigny, Private International Law, A Treatise on the Conflict of Laws and the Limits of 
their Operation in Respect of Place and Time (1869). The second English edition of 1880 
contains treatises of Bartolus, Molinaeus, Paul Voet, and Huber. 


% Ibid., §348, at 27 ff. 
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pertaining to a person and therefore as having an attachment to that 
person’s domicile, Savigny reiterates that the method proposed must be 
resolutely distinguished from the personal law doctrine, which generally 
applies the law of the domicil or nationality to ascertain a person’s 
rights.** Instead, to determine the proper law of a legal relation, its seat 
must be fixed by choosing among the following factual relationships: 

The domicil of a person connected with the legal relation. This is 
generally controlling as respects capacity, succession, and family 
relations. 

The location of a thing to which the legal relation refers. This is deter- 
minative for rights in things, excepting questions of capacity and 
procedure. 

The location of a legal transaction which has occurred or is to occur. 
This controls obligations arising out of contracts, but not questions 
of capacity or delicts. 

The location of the court which has to decide a law suit. This is con- 
trolling for matters relating to procedure, as distinguished from 
substantive law. 

The significant part of this scheme is the employment of the concep- 
tion of voluntary submission, previously developed by Du Moulin, as 
the basis to locate obligations as respects the laws to which they are sub- 
ject. As Savigny observes, the method proposed is particularly difficult 
and doubtful as applied to obligations, for the reasons that these refer 
to invisible objects, necessarily involve each at least two persons, and are 
frequently reciprocal. These difficulties Savigny surmounts by the follow- 
ing postulates: first, that for voluntary transactions the expectations of 
the parties should control; second, that the essence of an obligation is 
its fulfillment, not its origin; third, that an obligation relates essentially to 
the debtor rather than the creditor; fourth, that reciprocal obligations 
are to be governed each by its own law.** On these grounds, obligations 
are accordingly located at the place of performance, when expressly stipu- 
lated or, in default of express provision, according to circumstances from 
which a tacit intention of the parties may appropriately be inferred, such 
as the debtor’s place of business, the place of contracting if at the debtor’s 
domicil or suggested by other circumstances, or, absent other indicia, the 
debtor’s domicil.*® 

This analysis is of special interest not merely as affording an explana- 


36 Thid., §§345, 348, at 10 ff, 27 ff. 
7 [bid., §361, 118 ff. 

% [bid., §369, at 200 ff. 
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tion of certain peculiar doctrines that have developed in Germany, as 
with respect to the severability for conflicts purposes of the individual 
obligations in bilateral contracts, but also in view of the emphasis given 
to the intention of the parties in the English doctrine of the “proper” 
law applicable to contracts and in corresponding American views. 

In Savigny’s hands, however, the form taken by the “intention” 
doctrine invites certain observations. In the first place, the bizarre sup- 
position that it is necessary to locate invisible entities, such as obliga- 
tions, in space by ascertaining the express or tacit intent of the parties 
as an index of the applicable law in order to justify the application of 
that law, can be explained only by Savigny’s express acceptance of the 
principle of territorial sovereignty.*® This logical convolution suffers in 
comparison with the straightforward proposition of Du Moulin that the 
will of the parties is itself effective to determine the law to be applied to 
matters dependent on their intent. In the second place, the significance 
of the universal customary rule, locus regit actum, is not systematically 
considered; it is treated somewhat as an appendage, as a facultative pro- 
vision restricted to formalities alternatively with the law ascertained by 
the basic analysis.*! This is an inevitable consequence of the conception 
that the essence of an obligation is the performance contemplated and not 
its origin in certain acts, which conception necessarily subordinates the 
place in which an obligation arises as a fact of accidental significance. In 
the third place, the principle of voluntary submission is not paralleled by 
the development of a corresponding analysis for obligations arising out 
of delicts; as a result the treatment of this important topic is weak and 
classifies statutes applying to delicts as coercitive, thus inviting the appli- 
cation of the local law. This circumstance perhaps was of influence in 
establishing the uniquely narrow treatment of torts in English conflicts 
law.” 

VII. Ectectic Positivism 

Thus far, the evolution of the equitable conception enunciated by 
Aldricus towards the end of the twelfth century, that in a conflicts case 
the judge should follow the better law, has been cursorily traced through 
two historic stages. The first is the era of statutory interpretation, in 


which scholastic analysis flexibly utilized the legal scheme descended from 
the Roman texts, later supplemented by Du Moulin’s reference to the 


© Thid., §348, at 24-25. 

® Thid., §§381-382, at 348 ff. 
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intention of the parties, to harmonize the incidence of concurrent laws. 
The second stage is characterized by efforts to reconcile this equitable 
objective with the principle of territorial sovereignty, whether on the 
basis of international comity or the recognition of vested rights or the 
localization of legal relations according to their nature. Until Story and 
Savigny at least, it was not forgotten that the purpose of conflicts law is 
to integrate the diversity of laws consistently with the international com- 
munity of justice. It remains to notice the third and current stage in this 
evolution, in which the remorseless logic of the dogma of sovereignty 
has driven the doctrine of conflicts law to the verge of a theoretic chaos 
where its acolytes, bemused by nationalistic positivism, are like to lose 
the vision of the grand objective in provincial worship of the lex fort. 
The conclusion that conflicts law is local law—not international or 
common law—was generally accepted by 1900. On the Continent of 
Europe, while as early as 1841 Wachter anticipated the lex fori thesis 
on the grounds of the existing conflict in conflicts doctrines and the duty 
of a judge to apply his own law,* to establish the position it was neces- 
sary to demolish Savigny’s persuasive argument. In 1849, it will be re- 
called, Savigny had not only discarded the vested rights doctrine as a 
circulus vitiosus but had also pointed out that the dangerous thesis of 
Wachter did not correspond with the facts of international life; conse- 
quently, he proposed analysis of the nature of legal relations as the basis 
of a universal and scientific solution of conflicts of laws. The Achilles 
heel in this analysis was to assume that legal relations, which are legal 
and not natural conceptions, are uniform in whatever legal system. But, 
during the next half century, the underlying conception of a common 
legal culture waned with the spread of codification, culminating in the 
enactment of the German Civil Code, and the attendant proliferation of 
detailed legislation, all tending to diversify and divide the European 
national laws. Finally, in 1891 in Germany, Franz Kahn demonstrated 
that the nature of legal relations is variable, that differences not merely 
in the conflicts rules and in the terms employed to designate the applic- 
able law—the so-called connecting factors—but even in the conceptions 
of legal relations, are the source of conflicts of laws.‘ Six years later 
in 2 celebrated article inaugurating discussion of the theory of qualifica- 
tions, Bartin in France announced the impossibility of definitive suppres- 
sion of conflicts of laws owing to the presence of divergent “qualifications,” 


4, Wiichter, “Uber die Collision der Privatrechtsgesetze verschiedener Staaten,” 24 
Archiv fiir die Civilistische Praxis (1841) 237 ff. 
“ Franz Kahn, 1 Abhandlungen zum internationalen Privatrecht (1928) 48 ff. 
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viz., different conceptions of the nature of legal relations, in the existing 
laws.*® The discovery that the nature of a legal relation is conditioned 
by the law in which it is defined, radically exploded the premise on which 
Savigny sought to build a universal system and was generally taken, in 
default of other recourse, to require recognition of the lex fori as the 
ultimate source of conflicts law. 

Contemporaneously, an analogous, if less explicit, conclusion was as- 
sumed in Anglo-American circles. In England as has been remarked, the 
positive conflicts law of England, as authoritatively stated by Dicey, 
postulated Huber’s doctrine of vested rights as its first principle. In 
officiating at the strange union of this principle with positivism, Dicey 
does not appear to have considered Savigny’s objection that the principle 
is circular. 

In the United States, the situation as reflected in Beale’s theories, 
eventually apotheosized in 1934 in the Restatement of the Law of Conflicts 
of Laws, has been more ambiguous. While, like Dicey, the Restatement 
purports to report the “‘law as it is” and adopts the vested rights doctrine 
as existing law, but in a jurisdictional version, it also declares conflicts 
law to be a part of the “general system of the common law”’ as well as a 
part of the law of each state. The explanation of this somewhat mysterious 
language is that the federalist tradition of Dane and Story, envisaging a 
national common law for the United States, constrained Beale, as the 
reporter of the Restatement, to formulate a single positive conflicts law 
embodying the several existent conflicts laws of the forty-eight states. 
To accomplish this apparently Sisyphean task, Beale quite naturally 
seized upon the familiar conception of the Anglo-American common law, 
which he once described as a “philosophical system, a body of scientific 
principle which has been adopted in each of the common law jurisdictions 
in this country, as the basis of its law,”’ as the medium of integration.** 


45 “Te Vimpossibilité d’arriver 4 la suppression définitive des conflits des lois,” 24 Journal 
du Droit International Privé (1897) 225-255, 466-495, 720-738, reproduced in Etudes de 
Droit International Privé (1899) 1-82. 

46 Beale, “‘The Necessity for a Study of Legal System,” 14 Ass’n. of Am. L. Schools, Pro- 
ceedings (1914) 31, 38. That Beale regarded the scientific principles of this common law as 
positive law seems clear; he had stated: 


“Apart, however, from questions of national jurisdiction there can be little doubt that the 
principles of the conflicts of laws are in the fullest sense principles of the municipal law of each 
country. With us such questions are solved or should be solved entirely in accordance with 
common-law principles and analogies; and to follow the authority of writers on the modern 
civil law is as improper as it would be to accept from a continental writer the doctrine that a 
written contract requires no consideration. The practice introduced by Lord Mansfield, or at 
least in his time, of turning to civil law authors and authority, and continued by several 
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The paradoxes, patent and latent, in Beale’s position incorporated in 
the Restatement inevitably have invited criticism. As a result, this Ameri- 
can version of the Huber-Story-Dicey tradition is currently yielding to 
another form of the /ex fori doctrine, original and uncompromising, of 
which the principal exponent has been Walter W. Cook. Originally a 
student of physical science and later impressed by instrumental philos- 
ophy, in the essays which have been reprinted in The Logical and Legal 
Bases of the Conflict of Laws,’ Cook has subjected the traditional views, 
principally as expounded by Story, to destructive analysis in the name 
of scientific empiricism. His approach rejects deduction from general 
principles as a means to ascertain positive law and proposes to lay the 
emphasis upon observation of concrete phenomena, specifically the be- 
havior of judges and other officials concerned with law. Moreover, it is 
assumed that, in formulating general statements about law by observing 
what has occurred as a basis to predict the probable future conduct of 
such officials, it is necessary to focus attention ‘‘primarily upon what the 
courts have done, rather than upon the description they have given of 
the reasons for their action.** This view, that positive law consists of ex- 
perimental hypotheses respecting probable judicial behavior, induced 
Cook to agree with Holmes that “for legal purposes a right is only the 
hypostasis of a prophesy—the imagination of a substance supporting 
the fact that the public force will be brought to bear upon those who are 
said to contravene it.’’*? In other words, rules of law and statements of 
legal rights are shorthand interpretations of observed events—notably 
the judicial precedents—and not, as Beale assumed, deductions from 
general principles. 

With this empiric analysis and with elaborate repetition, Cook has 
dissected the postulate that in his view is implied by, and is the basis of, 
the vested rights doctrine as stated by Story, namely, that the jurisdic- 


scholarly American lawyers during the first third of the nineteenth century was not one which 
has tended to preserve the correctness and purity of the common law.” 


Beale, “What Law Governs the Validity of a Contract,” 23 Harvard Law Review (1909) 
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tion or power of a territorial sovereign to legislate in conflicts cases is 
subject to limitation. His chief findings are: 

First, the power of a state to legislate within its territory has no limita- 
tions, except such as may be imposed by its own positive law. The proof 
of this proposition is (a) that courts by their decisions do frequently affect 
the legal relations of persons without the territory, and (b) that the di- 
vergence of opinions in the Lotus Case,*° inter alia, demonstrates that 
there is no international consensus of opinion, and therefore no positive 
international law, limiting the legislative power of a state within its 
territory. 

Second, in a conflicts case, the court “enforces not a foreign right but a 
right created by its own law.” The explanation of this proposition is that, 
since the principle of renvoi is not usually followed, a court confronting 
a case involving foreign elements typically treats the case as if it were 
for the foreign court a purely domestic group of facts involving no foreign 
element. Hence, the rule of law to be applied is not identical with that 
which the foreign court would enforce. 

These findings, it may be observed, do not disturb the principle of 
territorial sovereignty as defined in Huber’s first two axioms; indeed, 
Cook not merely accepted the principle as sufficiently accurate but even 
declared a presumption in its favor, despite political realities.** The fact 
is that the argument moves from jurisdictional preconceptions. The 
conclusion of his empiric analysis, still in agreement with Holmes, is to 
postulate a theoretically unconditioned sovereign power of legislation, 
of the lex fort, as the ultimate source of conflicts law. 

The statement of naked sovereignty refutes itself. But certain observa- 
tions may be added by way of postscript. It is regrettable, for instance, 
that Cook did not take account cf the incisive criticisms to which the 
theory of sovereignty, on grounds of fact as well as of principle, has been 
subjected by political and juristic thinkers. Given his destructive intent 
to eliminate the weeds of current dogma from the garden of conflicts 
law, it would have enabled him to reduce them all,—the garden, the prin- 
ciple of sovereignty and his own analysis included—to ashes from which 
a phoenix might in time arise. 

Again, it is to be regretted that Cook, preoccupied with his critique of 
the Restatement, neglected the European developments since Story’s 
time and especially the contribution of Savigny, which incidentally had 





8° Tbid., 72 ff. 
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been translated into English in 1869. These might perhaps have persuaded 
him to choose more worthy objects for his steel than the demolition of a 
jejune doctrine of vested rights, already sufficiently discounted by Savigny 
and others, and the demonstration, as the ultimate truth in conflicts 
law, that, if law be defined with Holmes as a calculated prediction of 
judicial behavior, there can be no law but the /ex fori. This is a truism, 
which contains neither truth nor virtue. On the one hand, it does not 
explain why, as Savigny noted, every modern legal system in some sub- 
stantial measure provides for reference to foreign law in the determina- 
tion of foreign cases. On the other hand, it cannot be useful, and may even 
be misleading, to instruct courts confronted with cases presenting foreign 
aspects, in which it may be desirable to refer to foreign law and not to 
apply the ordinary rules of the local law, that, technically speaking, they 
must enforce their local law. It is surprising that a jurist of Cook’s logical 
acumen, in propounding this as the basis of his theory of conflicts law, 
did not see that it is not possible to derive from X what is not X. As a 
matter of fact, in discussing what the positive conflicts rules should be 
for specific cases, he leaves this empty luggage behind. 

It should be added, in the third place, that the sterile conclusion reached 
by Cook, that even in conflicts cases the local law controls, does not prove 
the invalidity of the method of scientific empiricism in the field of law. 
Apart from considerations above remarked, the principal defect in Cook’s 
employment of this method is that the observational base which he chose 
in formulating statements about law, namely, the behavior of judges and 
other officials, was deficient in two major respects. First, it largely ignored 
the phenomena of legislation as contrasted with adjudication. Second, 
and this is even more vital, it did not systematically contemplate the 
practical situations and their social context, to which judicial behavior 
is directed. These limitations of course reflect the judicentric preposses- 
sions of Cook’s generation, nursed on Langdell’s idea that the laboratory 
of legal science is the law reports, prepossessions which, perpetuated in 
the case-method, are still very much alive. But, in view of the presence 
of these limitations at the very base of his analysis, Cook’s application 
of scientific empiricism to conflicts law inevitably is a caricature of the 
possibilities of this technique. 

In sum, the local law theory propounded by Cook is predicated upon 
uncritical acceptance of the dogma of territorial sovereignty and inade- 
quate definition of the factors involved in the legal process. At best, this 
theory, if only because it evidently provides no basis for the develop- 
ment of conflicts law, perchance may serve to provoke reconsideration 
of the matter; at worst—and this thus far has been its chief effect—it 
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lends comfort to the narrow-minded, who may be inclined to depreciate 
the practical and equitable considerations that should control the adjudi- 
cation of conflicts cases in favor of exaggerated local policy on the ground 
that they and the sovereign which they represent can do as they please. 
This view, which unfortunately has been hallowed by the invisible reful- 
gence of Holmes’ prestige, is at the end a shallow and even a brutal phi- 
losophy, namely, that law is power. 


VILL. Postscript 


With this doctrine, the historic logic of conflicts law has completed a 
circle. Starting in 1200 from the equitable conception of the more effective 
and useful law as furnishing a rule of decision corresponding to the nature 
of the case, and currently eventuating in positivism, most radically ex- 
posed in the local law theory, by which positive law, including conflicts 
law, is defined as an experimental description of the exercise of sovereign 
power by the courts, seven and a half centuries of study and discussion 
regarding the principles on which justice is to be administered in inter- 
national or interstate cases, end where the argument began—with the 
lex fori as the applicable law. However, the circle is by no means closed. 
In the prolific literature devoted to these problems, many fruitful lines 
of inquiry have been revealed, as the preceding account of the evolution 
of the basic ideas in the subject matter may perhaps suggest. And pros- 
pectively, it iseven more important that the evolution for the time being 
has reached an inherently untenable position. How can the formal doc- 
trine postulated by the modern theories, that the local law is supreme, 
explain the phenomenon of conflicts law, the precise purpose of which is 
to define the necessary exceptions to be made in the substantive rules of 
this very local law? Obviously, the reasons for these exceptions, and not 
the formal doctrine, present the real issues. The fact that the historic 
logic has aborted in a sterile truism makes it possible and even impera- 
tive to begin anew. 
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The Hongrin River Diversion 


A Recent Swiss Case Concerning Intercantonal Water Rights* 


; IS THE STORY, still incomplete, of a dispute between the cantons 
of Fribourg and Vaud! concerning a proposed diversion in Vaud of water 
from the River Hongrin (and other diversions of analogous character). 
The Hongrin flows from Vaud into Fribourg; there it merges into the 
Sarine (Saane), which in course joins the Aar, a branch of the Rhine. 
A hydroelectric company applied to Vaud for permission to divert 
water from the Hongrin, to develop from it electric power, and then to 
dispose of it to the Rhone instead of the Rhine. Vaud, recognizing the 
interest of Fribourg in such a diminishment of the flow of the Hongrin, 
negotiated with Fribourg to obtain its consent. No agreement having 
been reached, Fribourg on 7 November 1947 addressed a complaint to 
the Federal Tribunal (judicial authority) and the Federal Council (execu- 
tive authority) objecting to the proposed grant to the power company. 
In this complaint Fribourg stated that it considered the Federal Tribunal 
the competent authority to deal with the controversy. It addressed its 
complaint also to the executive because it was not clear whether, under 


Witiiam G. Rice is Professor of Law, University of Wisconsin. 

* This article is in part derived from material in the files of the cases of Fribourg v. Vaud 
and Fribourg v. Federal Council (Conseil Fédéral; Bundesrat), which, by courtesy of the Presi- 
dent of the Federal Tribunal (Tribunal Fédéral; Bundesgericht), I examined at the court- 
house in Lausanne, in December of 1951, when both cases were pending. This investigation 
was made in the course of a study of the judicial settlement of disputes between members 
of federacies, for financial aid in the pursuit of which I am beholden to the University of 
Wisconsin and the American Philosophical Society (Penrose Fund). Among the many mem- 
bers of the legal profession who have assisted me in the understanding of Swiss law, I wish, 
in connection with this article, to thank especially Scribe (Gerichtsschreiber; greffier) Fred Ed 
Simond of the Federal Tribunal, and Doctor of Law (Bern) Damian W. E. Bossard, now a 
graduate student at Harvard Law School. Mine, however, is all responsibility for what I 
state or misstate herein. 

1 The entire controversy was carried on in French since Vaud (Waadt) is entirely French- 
speaking and Fribourg (Freiburg) is predominantly so. In Fribourg court decisions are in 
French; the statutes are published in both French and German, the French version being the 
original. Fiches judiciaires suisses, No. 301. (Emile Thilo, 1942.) 

Swiss federal laws, which are officially published in German, French, and Italian, are 
equally authentic in the three languages. Const., art. 116, par. 2. In appellate cases before 
the Federal Tribunal the language normally used is that of the case below; in original cases, 
that of the defendant. Rules (20 Nov. 1928), art. 20. The court’s decision is published only 
in this one language; headnotes (very inadequate) in the three official languages. 
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the Constitution and supporting legislation, the matter was within the 
competence of the former or the latter authority. 

Before following the proceeding further, we need to consider briefly 
the legal structure of the Swiss Confederation. 

Soon after Napoleon’s grasp of Europe was broken in 1815, Switzer- 
land, which had been unified into a puppet state under him, re-estab- 
lished a government similar to that which it had had prior to the Napole- 
onic period, a government about as centralized as that of the United 
States under the Articles of Confederation. The only organ of this loose 
union, the Diet, was little more than a continuous diplomatic conference 
of cantons. A treaty of alliance (pacte de 1815; Bundesvertrag) replaced 
the complex of intercantonal treaties that had existed prior to 1798. The 
federacy had no judicial arm. It had no executive arm; in yearly turn, 
as before the Napoleonic interruption, the executive council of one of the 
principal cantons (canton directeur; Vorort) performed the simple execu- 
tive activities of the Confederation. But the Confederation now main- 
tained a national army and adopted a national flag. Also the member- 
ship was enlarged and has remained ever since at 22 cantons.? 

The advantages of the federate form under Napoleon’s “‘Act of Media- 
tion” (1803) grew more persuasive with the passage of time and the 
development of contentions and disorders which culminated in the half- 
political half-religious Sonderbund civil war of 1847. The experience of 
the United States with closer federation was encouraging. And all Europe 
in the 1840’s was astir with fervor for constitutional modernization. The 
outcome in Switzerland was the rapid adoption in 1848 of a new consti- 
tution resembling that of the United States more than that of any Euro- 
pean country. Executive, judicative, and legislative organs, the last, the 
Federal Assembly, with two houses like our Senate and House, replaced 
the undifferentiated Diet. The court was composed of persons called 
from time to time for judicial duty and paid per diem. Essentially the 
Constitution of 1848 is still the Constitution, though it has been repeat- 
edly, and more and more frequently, amended. 

The general constitutional revision of 1874, which had a centralizing 
effect comparable to that of the Civil War and the three ensuing consti- 
tutional amendments in the United States, transformed the Federal 
Tribunal into a full-time court with much enlarged duties and a bench 


* This is the customary count. Actually there are 25 members, 6 being “half cantons.” 
Thus under the present constitution, in the smaller house of the legislature (Conseil des Etats; 
Standerat) the half canton has one member, the full canton two; and the necessary majority 
for adoption of constitutional amendments is 1114 cantons. 
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which today consists of 26 salaried judges and 12 (per diem) substitute 
judges. 

This Federal Tribunal, the only national court,’ approximates the 
U. S. Supreme Court, both as a court of original jurisdiction and as a 
court of review of state (cantonal) courts; it further performs some of the 
functions of the whole system of U. S. courts. Because of the greater 
amount of federal legislation in the field of private law, the Tribunal’s 
activity in this respect is more like that of an American state supreme 
court; but in public and constitutional law its role is that of the U. S. 
Supreme Court, with the important exception that it does not consider 
constitutionality of federal statutes, for though the Swiss constitution, 
together with federal statutes, controls federal executive action and all 
cantonal activity, it does not outrank federal statutes. The court, sitting 
in sections or chambers—very rarely as a single body—adjudicates both 
suits between individuals and those in which one or more parties is the 
Confederation or a canton. Each section deals with a special branch of 
law: penal, public, civil, administrative, etc. 

Swiss law has no rule of nonsuability of the state or its organs. Thus 
the suability of cantons is not derived from a constitutional grant of power 
to settle “controversies between two or more states.”’ Cantons, like natural 
persons, are suable. The Constitution and the Judicature Act merely 
determine what sorts of claims may be entertained by the Federal Tri- 
bunal. 

Under the Constitution of 1848, the Federal Tribunal could settle only 
civil (i.e. private) law‘ controversies between the cantons. In 1874 its 
competence was extended to public law controversies. For reasons that 
baffle the foreigner,’ since 1900 all intercantonal disputes—or rather, all 


3 Except for the insurance court (Tribunal des Assurances; Versicherungsgericht), which 
deals finally with social insurance claims arising under federal law, and certain technical 
agencies, both civil and military, that have somewhat judicial functions. There is no clear 
line between a court and a judicially specialized executive agency. The constitutionally au- 
thorized (Const., art. 114bis) court of administrative law (Cour administrative; Verwaltungs- 
gericht) has been made by statute a chamber of the Federal Tribunal. The judicial activities 
of the primarily executive Federal Council are dealt with in a chapter of the Judicature Act 
and as parallel to those of the Federal Tribunal. 

4 Litigation was very infrequent. But in the quarter century after 1874, when the Tni- 
bunal was reorganized and when its decisions began to be reported officially, many civil law 
controversies between cantons were decided. Gut, Staatsrechtliche Streitigkeiten zwischen 
den Kantonen und ihre Beilegung 15-17, especially notes 30, 34, and 35. 

5To my inquiries about this, the chief answer I have gleaned is that nearly all inter- 
cantonal relations are of a public law character because of the public law character of the 
cantons themselves, and that “formerly in Swiss jurisprudence the concept of civil law con- 
troversies for practical considerations was greatly expanded so as to embrace situations 
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reported decisions of the Federal Tribunal in intercantonal disputes; for 
less than a quarter of its decisions are reported—are of public law char- 
acter. Fribourg’s claim against Vaud over the Hongrin diversion is clearly 
such.® 

Statutes also must be considered, even if they do not accord. For in 
Switzerland the constitution is not “what the judges say it is;”’ it is what 
the legislature says it is, or what the legislature substitutes for it. The 
Federal Assembly, of course, feels itself bound to respect the Constitu- 
tion, in the same sense that the Congress of the United States does. But 
this legislative judgment of constitutionality is not subject to executive 
and judicial judgments; constitutionality of legislation is, in the terminol- 
ogy of the U. S. Supreme Court, a “political question” in Switzerland. 
Except in emergencies (as determined by the Assembly), statutes are, 
however, subject to popular judgment by referendum, which, under article 
89, is invokable by petition of 30,000 voters or of 8 cantons, and is fre- 
quently invoked. 

Judicially, then, the constitution doesn’t prevail over what the legisla- 
ture has more recently spoken. This rule for the courts, of equality be- 
tween federal statutes and federal constitution, is derived from the Con- 
stitution itself by giving preponderance to art. 113, par. 3: 


In all the foregoing cases [types of jurisdiction], the Federal Tribunal shall 
apply the laws passed by the Federal Assembly and the resolutions of the 
Assembly of general application.’ Likewise it shall conform with the treaties 
which the Federal Assembly shall have ratified. 


which today are rightly considered as of public law nature.” Letter of Eugen Blocher, former 
President of the Federal Tribunal, to the author, 16 Jan. 1952. This is indeed recognized in 
the court’s opinions. A. G. Kappeler v. Turgi, Arréts du Tribunal Fédéral, vol. 40, part IT, 
p. 83—hereafter abbreviated 40 TF II 83—(1914). Luzern v. Kriens, 56 TF II 303 (1930). 

Since the distinction between public law and civil law relations has not much practical 
importance in intercantonal controversies, it is constantly evaded. Huber, ‘The Intercan- 
tonal Law of Switzerland,” 3 Am. J. of Int. Law 62, 88 (1909); Schindler, “Administration 
of Justice in the Swiss Federal Court in Intercantonal Disputes,” 15 Am. J. of Int. Law 149, 
153 (1921). Burckhardt, Kommentar der Schweizerischen Bundesverfassung vom 29. Mai 
1874 (3d ed.) 761. 

Perhaps the waning of the civil law controversy between cantons is one phase of a gen- 
eral phenomenon: “Private law is receding all along the line and public law is taking its 
place.”” Cooper, ‘‘The Common and the Civil Law,” 63 Harv. L. R. 468, 474 (1950). Cf. 
Friedman, “‘Changing Functions of Contract in the Common Law,” 9 U. of Toronto L. R. 
15 (1951). 

6 Whatever the definition of public law, the regulatory power of the state over water re- 
sources is certainly within it. Gut, note 4, supra, 9-17. 

7 These are roughly equivalent to joint resolutions of the U. S. Congress, and can hardly 
be distinguished from statutes. The exact meaning of this phrase of art. 113 is in disagree- 
ment, aggravated by differences of wording between the German, French, and Italian texts 
of the Constitution. Giacometti, Schweizerisches Bundesstaatsrecht 742 (1949). 
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But in this instance the Judicature Act repeats the Constitution ver- 
batim, declaring (Const., art. 113, par. 1, item 2; Jud. Act. art. 83): 


The Federal Tribunal has jurisdiction in... public law controversies be- 
tween cantons. 


Then the statute adds: 


Provided the matter is not within the jurisdiction of the Federal Council 
by reason of special provisions of federal legislation 


a qualification which is effective by reason of the third paragraph of article 
113, quoted above. 

Legislation assigns several subjects to the Federal Council, ‘“particu- 
jarly various controversies which arise in the application of federal ad- 
ministrative statutes.’’® Thus the Swiss law tends to achieve a more flex- 
ible handling of these matters than would be likely by a court. 

Moreover, regarding development of waterpower from intercantonal 
and frontier streams, the Constitution itself in article 24bis gives legisla- 
tive authority in certain instances to the Confederation and in paragraph 
4 of this article gives the Confederation authority to grant power develop- 
ment rights in certain other instances when cantons disagree.'® The statute 
involved in the present litigation was an application of this constitutional 
clause, and, whatever its meaning, it certainly did not go beyond the 
authorization of article 24bis."' 

This Act on the Use of Waterpower (Loi sur l’Utilization des Forces 
Hydrauliques; Gesetz iiber die Nutzbarmachung der Wasserkrafte) of 1916 


8 Ibid. 877. 

® The U. S. Supreme Court is often confronted in interstate cases with difficult problems 
of policy. E.g. New York v. New Jersey, 256 US 296, 313 (1921); New Jersey v. New York, 
283 US 336, 342 (1931). And it has recommended their solution by political means. See West 
Virginia v. Sims, 341 US 22, 26 (1951). Cf. McCarroll v. Dixie Greyhound Lines, 309 US 
176, 188 (1940) (dissent). Political settlement is, of course, equally possible in Switzerland. 
But the Swiss system expressly provides, for certain types of cases, settlement by a political 
organ, the Federal Council (or sometimes the Federal Assembly), by a method that is never- 
theless reckoned legal, not political. Giacometti, note 8, swpra; Gut, note 4, supra 19. 

10 “(Though cantons control the use of water generally] if a stretch of stream whose use is 
wanted for the development of waterpower lies within the territory of several cantons and 
they do not agree concerning a grant, the confederation has responsibility to deal with the 
grant. Likewise, after hearing the interested cantons, when a stream is involved which forms 
the national boundary.” 

1 Article 24bis, par. 4, was effective without legislation. Valais v. Federal Council, 49 
TF I 530 (1914). But though self-legislating (“self-executing”), it was superseded by the 
subsequent statute, to which alone, the Tribunal looked. Article 24bis was, however, used 
as an aid in interpreting the statute. 
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declares in article 6 that if the cantons concerned do not agree on any 
question “about the use of a stretch of stream within the territory of 
several cantons, or [about the use] in a single plant, of several stretches 
in different cantons,” the Federal Council shall settle the disagreement 
after hearing the cantons. Article 38, in a title of the Act relating to grants 
of concessions for power development, declares in the German text: 


Water rights in stretches of stream that lie within several cantons are con- 
trolled by the cantons in interest. If they do not agree reasonably soon, the 
Federal Council determines the terms of the concession. 


And in the French and Italian texts: 


If a stretch of stream lies within several cantons, the water rights are con- 
trolled, etc. 


Article 38 thus covers expressly only the first alternative of article 6 and 
not the case of a single plant deriving its water from sources in several 
cantons. 

We now return to the action instituted in the Federal Tribunal on 7 
November 1947. In this the Council of State (executive authority) of 
Fribourg, professing to act on behalf of the canton, of a Fribourg power 
company that would be adversely affected by the depletion of the Hon- 
grin, and of the Fribourg riparian towns, asked both an immediate pro- 
hibition of any action by Vaud and an ultimate decision as to the rights 
of the cantons. (How far a canton may act as, apparently unauthorized, 
representative of the company and the towns, need not be discussed; it 
is clear that Fribourg was competent to assert a right of its own.) 

On 21 November 1947 the court denied interlocutory relief since no 
immediate construction was contemplated and invited Vaud to reply on 
the question of the competence (jurisdiction in the sense of capacity to 
deal with the subject of controversy) of the Federal Tribunal. 

Vaud replied 27 December 1947, alleging that the Federal Council, and 
not the Federal Tribunal, was competent, pursuant to article 38 of the 
Waterpower Act. 

The procedure then took a turn that is surprising to those of the Ameri- 
can tradition of sharp separation of judicative and executive organs. This 
second phase of the litigation began on 15 March 1948 when the Federal 
Tribunal addressed a letter to the Federal Council asserting its competence 
to try the case. This was in substance a legal brief, in which the court, 
besides making a direct argument on the issue of jurisdiction, pointed 
out that prior to the passage of the Waterpower Act (22 December 1916) 
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the court clearly was competent in such an intercantonal dispute,” that 
if the Council interprets the Act as empowering the Council to decide, 
this decision on competence may be tested before the court by the ag- 
grieved canton (citing cases), that in claiming in this correspondence that 
it has competence, the court does not prejudge such litigation (again 
citing cases). The court thus asserted an advocate’s claim to jurisdiction; 
it did not make a judicial appraisal of this claim, as it clearly stated again 
in its subsequent decision in Fribourg v. Federal Council. 

This letter was dispatched in conformity with art. 96 of the Judicature 
Act"* which requires that where both the Tribunal and the Council are 
asked to review (a determination of an administrative agency) or if one 
of them is doubtful about its jurisdiction, they shall try to settle the mat- 
ter by intercommunication. Though the statutory provision does not re- 
late to complaints (demandes) but only to review proceedings (recours), 
the court thought the same procedure appropriate in the former situa- 
tion—an example of law derived from statute by analogy. 

The letter concluded by appealing to the Council to attempt concilia- 
tion of the cantons on the primary dispute since the Council was tech- 
nically better able to effect a settlement than the Tribunal. The implica- 
tion is that the latter also might try conciliation. And this is in accordance 
with current practice. For example, in' the intercantonal dispute be- 
tween Obwalden and Ziirich, reported in the 1949 volume of the official 
reports (75 TF I 139), it is related that before adjudication of that case 
a delegation of the Tribunal (which sits in Lausanne) went to Luzern to 
confer with representatives of the cantons (that is, of their executive 
councils and wardship authorities) concerning a dispute over the upbring- 
ing of an illegitimate child. Present also were the appointed guardian, 
the de facto foster parents, and the child’s mother. But no agreement was 
reached and the Tribunal had to give a legal decision which must have 
wrung the hearts of some of the judges. (No dissents are officially re- 
ported.) 

The Council probably attempted to reach a settlement, for it did not 
reply to the Tribunal for nearly a year. On 7 February 1949, in the form 
of a letter, it sent a counterbrief in support of its exclusive competence. 


2 According to my notes, the cases cited by the court in support of this statement were 
decided prior to the adoption of constitutional article 24bis (1908). The 1914 case of Valais 
v. Federal Council, note 11, supra, seems to show that after 1908 (rather than after 1916) 
the Tribunal was no longer competent. 

18 “When two of these authorities [the Tribunal, the Council, or a federal authority spe- 
cially empowered to adjudicate administratively] are at the same time asked to review 
the same action, or if one of them has doubt about its competence, they shall proceed 
before any decision to exchange views on the question of competence.” 
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The Tribunal answered on 18 March 1949, pointing out that if the mat- 
ter were one for settlement by the Confederation, it was the Council 
that should settle it, but that the basic question was whether the matter 
was one covered by the Waterpower Act or was an intercantonal dispute 
not within its reach. ““The Federal Tribunal,” it stated, “can not admit 
that you may decide the meaning of articles 6 and 38 except subject 
to its power to be exercized in response to suit’’ instituted by Fribourg 
against the Federal Council, as authorized by the Constitution and Judi- 
cature Act. The Tribunal then suggested an order of litigation which 
would stay the suit of Fribourg against Vaud—provided Vaud applied to 
the Council to grant the concession—till Fribourg had had opportunity 
to call on the Tribunal to settle the question of competence. 

The Council on 6 May 1949 wrote to approve the procedure and sug- 
gested that the Tribunal should not discuss the merits of the Fribourg 
substantive claim in passing on the question of competence. 

The Tribunal responded on 7 June 1949, saying that it could confine 
the litigation to this question only if Vaud would admit that it (Vaud) 
could not grant the concession without the consent of Fribourg or of the 
Confederation (Federal Council) and that it would inquire of Vaud 
whether it would do this. 

Thereupon on 8 July 1949 the Tribunal addressed to Vaud three ques- 
tions: (1) Is the matter still in negotiation with Fribourg? (2) If negotia- 
tion fails, will Vaud request the Council to take over the matter? (3) 
Will Vaud agree that the consent of Fribourg or of the Council is requi- 
site to the grant? To these questions, Vaud promptly replied (1) Yes; 
(2) Yes; (3) Not at present. 

Exactly a year later the Council informed the Tribunal that Vaud on 
9 June 1950 had requested the Council to grant the concession to the 
applicant. 

So on July 13, apparently without express assurance from Vaud on the 
third query, the Tribunal wrote to the Council and the two cantons that 
it would suspend the case between Fribourg and Vaud unless objection 
were made before August 16. None having been made, the Tribunal en- 
tered an order of suspension on August 28. 


The third phase of the controversy began a year later when Fribourg 
started suit against the Federal Council. Its réclamation is dated 11 Octo- 
ber 1951; the Federal Council submitted its réponse November 2; Fri- 
bourg’s répliqgue was on November 23; and the Council’s dupliqgue Decem- 
ber 17. These documents are at once pleadings and briefs. The official 
report (78 I 14) of the Tribunal’s decision on 19 March 1952 does not 
note any oral argument. Before the Federal Tribunal oral arguments are 
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rarely allowed in public law cases. It does not appear that Vaud took any 
part in the proceeding. 

The argument of Fribourg for the competence of the Tribunal and 
against that of the Council was that a distinction was intentionally made 
by the framers and legislators of the Waterpower Act between “‘a stream” 
and ‘“‘a stretch of stream,” and that this project, though depriving Fri- 
bourg of the water of a river in which it has sovereign rights, did not use 
“a stretch of stream’ in Fribourg. A stretch of stream in the sense of that 
Act, Fribourg said, “‘is not a stream that crosses several cantons but is 
exploited entirely in one,” as here. Except for constitutional and statu- 
tory provisions, “the cantons remain free to give or deny concessions,” 
but subject to the rights of other cantons, to be determined by the Fed- 
eral Tribunal. “Would it not be paradoxical to maintain that the Vaud 
plan has the purpose of using a stretch of stream in Fribourg when it 
merely takes from the latter water that Fribourg is already fully using 
in its plants?” 

The Council’s argument was that though federal authority did not 
extend to all use of intercantonal (or international) streams, the present 
situation was within its competence granted by articles 6 and 38 of the 
Act. “If the water to be taken from the Hongrin in Vaud were to be re- 
stored to it before it entered Fribourg, the stretch exploited would be 
entirely a Vaud stretch and articles 6 and 38 of the Waterpower Act 
would not apply,” said the Council. ‘If it were to be returned to the Hon- 
grin below the Vaud-Fribourg boundary, the stretch would unquestion- 
ably be intercantonal. But since the project does not provide at all for 
the restoration of the water taken in Vaud and since the effect of this 
taking will be felt even beyond where the Hongrin joins the Sarine, the 
stretch of the Hongrin to be exploited certainly extends from the dam in 
Vaud to its confluence with the Sarine,”’ or beyond. Having asserted that 
“the project will deprive Fribourg of part of the water of a river over 
which it has sovereignty,” Fribourg “can not without contradicting itself 
assert that the same project is merely a use of the power of stretches 
solely in Vaud.” 

In stating the facts in the course of its opinion, the court said that Vaud’s 
request to the Council to grant the power company’s application in view 
of the disagreement between Vaud and Fribourg was a request “‘pursuant 
to articles 6 and 38 of the Waterpower Act, that is, on behalf of both can- 
tons”; and that Fribourg, denying the Council’s competence, raises a 
conflict of competence between the Council and Fribourg, of which, ac- 
cording to the Constitution and the Judicature Act, the Tribunal has 
jurisdiction. 

Considering the German text of article 38, the court found no discrep- 
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ancy between articles 6 and 38. And if there were a difference of meaning, 
it was not important. Likewise, it was not necessary to consider an alleged 
inconsistency between article 6 and the Constitution (art. 24bis, par. 4), 
“quite apart from the Tribunal’s obligation to follow the statute, imposed 
by the Constitution.’ Apparently it felt that these arguments could be 
disregarded because ‘‘the present claim has to do only with the first situa- 
tion covered by article 6, that in which a stretch of stream lies in several 
cantons.”’ Nothing in the allegedly inconsistent provisions was incon- 
sistent with this part of article 6. 

To appraise the statute’s meaning, the court considered its enactment. 
“The will of the legislator must be discovered from the law itself,” it 
said, “from its language, from its self-consistency (logique), from its pur- 
pose. What matters is not what an actual legislator said about a provision, 
even one concerned with its drafting; what matters is the meaning which 
derives from the plan (systéme) of the statute.’’ So the fact that Federal 
Councillor Celio had stated in urging an amendment to the Waterpower 
Act that was not adopted, that without it the Federal Council could not 
deal with the Hongrin case, was irrelevant. 

The court then considered the views that had been expressed by various 
jurists on the agreed issue: Is the diversion of water into another river 
valley from the course it has previously followed a use of the stretch 
of stream that is depleted by the diversion? It noted that in two previous 
analogous situations the cantons concerned had come to agreement; thus, 
though the questions had arisen and opinions had been voiced, no imposed 
settlement had occurred. To decide what is meant by utilizing a stretch 
of stream, one must consider how waterpower is developed. “What is 
used in a hydroelectric plant is only the volume of water and the height 
of its fall.”” Below the transformer the flow of water yields nothing. But 
legally the stretch of stream utilized is that part of the original course 
modified or affected by the plant, ordinarily from the point of diversion 
of the water to the point of its return. Now if the water is never returned 
“neither the technical nor the legal situation is basically changed; the 
difference is solely one of disposal of the water after its use.” The stretch 
of stream that is used now extends to the sea, though “practically one 
speaks of its use only as long as the diversion has observable influ- 
ence.’ 


The court then follows another chain of reasoning to the same conclu- 
sion, that the use in this instance is use of a stretch of stream in more 
than one canton. “If the water is taken in one canton and returned to its 
natural course in another, but is used in the first canton at a level below 
the point where the stream naturally enters the lower canton, no one 
denies that the stretch of stream between the border of the latter canton 
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and the point of return is used by the plant erected in the territory of the 
first canton.” Or the water may be returned further downstream in a 
third canton. Then the effect for the second canton is exactly the same as 
if the water had been diverted into another river basin. “One can not 
see why its legal situation would be any different or why the question of 
competence should be otherwise answered.” For the difference does not 
relate at all to the stretch of stream used; it relates solely to the run-off 
of the used water. 

The court said it was not necessary to consider international law, for 
“within a federal state and subject to its legislation, the situation is not 
the same as between fully sovereign states. Not only is the community 
of riparian states—recognized also in international law—closer between 
federated states, but especially they have a positive law that binds them 
all and a judiciary (juridiction) that stands above them all.” 

Then, almost instructing the Federal Council on how to deal with the 
controversy entrusted to it, according to the court’s interpretation of the 
statute, the court expounded the statutory standards (article 6, para- 
graphs 2 and 3, of the Waterpower Act): “The Council must weigh the 
gains and losses that result to each of the cantons, and must not grant 
the concession without the consent of the canton injured ‘if the change 
in the stream... interferes too much with the stability (éfablissement) 
of the population ...or its means of living.’ So, in the exercise of its 
competence to adjudicate, the Federal Council is restricted in its decision.” 

Even though diversion of water to another river basin is a modern 
device which was not thought of by the lawmakers, “‘it is within the grasp 
of the intention of the statute as engendered (/a volonté de la 1oi, telle 
qu'elle résulte) by its language, plan (systéme) and purpose.” 

“Moreover the Council will have to inquire how far the proposed 
diversion will have an observable influence on the Sarine and perhaps 
the Aar. That is, it will have to decide how far ‘the stretch of stream that 
is used’ extends, and therefore whether other cantons should accordingly 
be invited to intervene in the proceedings.” 

As an example of statutory construction, this opinion differs from one 
likely to be expressed by modern American courts chiefly in its disparage- 
ment of statements made in legislative debate. In this it indulges in the 
not unusual literary license of personifying the statute, attributing to it 
a will of its own, not revealed by the statements of its begetters. 

Even this difference, however, is, I believe, not typical of the Swiss 
courts. As the Tribunal says, diversion of water into a different river basin 
was simply not thought of by the enactors of the Waterpower Act. To 
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seek in their language an answer to the question now raised by Fribourg 
would therefore be fictitious. 

While the Swiss court interprets the statute in substance as would an 
American court, the prior procedure is strange to us. The question of com- 
petence of the Tribunal, which in this country would have been argued 
by the parties (with the Council, the alternative forum of adjudication, 
perhaps permitted to intervene) in the original case between Fribourg 
and Vaud, becomes, under the Swiss procedure, first a matter of negotia- 
tion between the Tribunal and the Council. Though this exchange of 
views shows a disagreement as to which federal organ, the Tribunal or the 
Council, is competent to adjudicate between the cantons, and, in that 
aspect, a conflict of competence between federal authorities," from another 
angle (and this is its aspect to the eye of the Swiss law) it is a conflict 
between the federacy and the cantons (here canton Fribourg only, since 
Vaud invokes the Council’s action), for if the Waterpower Act applies, 
the Federal Council must make the decision (after hearing the cantons), 
while if it does not apply, the cantons must make the decision, and, only 
if they fail to agree, then the Federal Tribunal.'* 

The negotiation between the Tribunal and the Council thus concerns 
a doubt of the Tribunal about its competence rather than a conflict of 
competence, a doubt caused by the debatable meaning of the Water- 
power Act. That Fribourg had addressed its original complaint to both 
Tribunal and Council and had indicated it thought the former competent, 
while Vaud had informed the Tribunal that it deemed the Council, and 
not the Tribunal, competent, gave reason for the doubt but did not create 
a conflict. And the conflict that looms is not one between federal authori- 
ties but between federacy and canton concerning the division of sover- 
eignty. This conflict, like a conflict between cantons, is a conflict entrusted 
by the Constitution and supporting legislation to the Tribunal. Once it 
arises through Vaud’s request that the Council grant the waterpower, 
Fribourg can bring suit against the Council. (Fribourg asks an injunction 
or prohibition, we might say.) And after the resolution of that question 
by the Tribunal, pursuant to the Judicature Act (Article 83, item a), 





% Constitution, art. 85, item 13, entrusts the solution of such a conflict to the Federal As- 
sembly (both houses of Parliament): ‘Matters within the jurisdiction of the two houses are 
especially the following: ... (13) Conflicts of competence between federal authorities.” (In 
the corresponding article before 1874 this item was more explicit: “(17) Conflicts of compe- 
tence, among them... (b) whether a matter is within the jurisdiction of the Federal Council 
or that of the Federal Tribunal.””) Burckhardt, Kommentar, note 5, supra, points out, how- 
ever, that this provision has never been applied. 

% Const., art. 113, par. 1, item 1, repeated in Judicature Act, art. 83, item a. 
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there remains a controversy between Fribourg and Vaud which is deter- 
minable by the Council under the Waterpower Act (Article 38) since 
federal competence has been upheld, but which would have been deter- 
minable by the Tribunal under the Judicature Act (Art. 83, item b) if 
the cantonal competence had been upheld. 

On the other hand, if Vaud (or the corporation seeking the concession) 
had not made application to the Council, Fribourg could not have chal- 
lenged the competence of the Council. So too if, upon Vaud’s making 
such an application, Fribourg had acknowledged the Council’s compe- 
tence, no issue of the Council’s competence would have arisen (unless 
perchance the Council itself had declined to act).'§ 

With no principle of nonsuability of the state in Swiss law and witha 
stronger inclination than in American law to recognize the state as repre- 
sentative of citizens’, corporations’, and towns’ interests, public law 
questions are far more likely than with us to be settled in cases between 
cantons or, as here, between a canton and the Confederation or an organ 
thereof. Nearly all of our judicial pronouncements on questions of the 
division of power between the nation and the states!’ or between one state 
and another" are made in litigation in which one or both parties are pri- 
vate; a fact which leads to overlaps” (or sometimes gaps?°) of power rather 


18 Tf both Vaud and Fribourg had opined that the Council was not competent, the origi- 
nal suit before the Tribunal would have proceeded (subject to the Tribunal’s denial of its 
own competence in favor of that of the Council, which presumably would have just as effec- 
tively established the Council’s competence, as did the case of Fribourg v. Federal Council, 
which the Tribunal did decide). If, on the other hand, both Vaud and Fribourg had opined 
that the Council was competent and it nevertheless held itself incompetent, it is not im- 
probable that one of the parties, acquiescing in this decision, would have gone to the Tri- 
bunal for decision and that, the other canton not disputing its competence, the Tribunal 
would have adjudicated. However, if in this suit the other party had contested the Tri- 
bunal’s competence (or if the Tribunal sua sponte had raised this question) and if the Tri- 
bunal ruled against its own competence, there would then have been a “negative conflict” 
of competence that could be settled only by the Assembly. See note 14, supra. 

11 This is usually spoken of in the United States as a branch of constitutional law. In 
Switzerland it is called conflict of competence, and the term constitutional law refers to the 
limitation of public authority in favor of the private person, what we might describe as the 
bill of rights branch of constitutionai law. 

18 E.g., extradition, situs or domicil for taxation, choice of law, control of marriage, juris- 
diction for divorce, etc. 

19 Massachusetts v. Missouri, 308 US 1 (1939); Northwest Airlines v. Minnesota, 322 US 
292 (1944). 

The Swiss Constitution declares (art. 46): “Federal legislation shall be enacted... to 
prevent double taxation of citizens.”” Though no legislation has been enacted, the courts 
enforce the prohibition of concurrent taxation (of course only by cantons). Is it not para- 
doxical that the Swiss courts hold that federal legislative action contrary to the constitution 
is effective and yet hold here that federal legislative inaction contrary to the constitution is 
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than division of power. (This, of course, is not necessarily objectionable.) 
The Swiss system is more one of marking a boundary line to prevent 
gaps and overlaps. With it (and the much smaller size of the federacy) 
goes a Closer relationship between nation and canton”, and between organ 
and organ of the same sovereignty,” and between canton and canton.” 


ineffective; indeed, instead of blocking the constitutional mandate, it makes it operative as 
legislation though its language is clearly non-operative? 

But in the United States are the courts any more consistent when they hold that legisla- 
tion in violation of the constitution is ineffective (that is, subordinate), while non-legislation 
(failure to legislate) in violation of the constitution is effective (that is, blocks the operation 
of the constitutional mandate) ? 

Perhaps harmonization of these apparent contradictions is provided by the fact that the 
Swiss mandate ignored by the legislature which the courts have made operative, was a man- 
date to forbid, whereas the mandates ignored by American legislatures without judicial cor- 
rection are mandates to create. It is easier for courts to effectuate prohibitions of the legisla- 
ture or of the public than it is to perform the legislative function of law-creating. Compare 
Biggs v. Beeler, 180 Tenn. 198, 205, 173 SW(2d) 144, 146 (1943), and People v. Bradley, 
66 Colo. 186, 179 P 871 (1919), with A.F.L. v. Watson, 327 US 582, 596 (1946), and with 
State ex rel. Broughton v. Zimmerman, 361 Wis. 398, 52 NW (2d) 903 (1952). Also com- 
pare the great debate on the analogous question that made the Fujii case famous: Wright, 
“National Courts and Human Rights,” 45 Am. J. of Int. Law 62 (1951); Schachter, ‘The 
Charter and the Constitution,” 4 Vand. L. Rev. 643 (1951); Fairman, “Finis to Fujii,’ 46 
Am. J. of Int. Law 682 (1952). 

2° Thus goods within a state which are in interstate or international transit are held ex- 
empt from state taxation as property (though for this period they thus escape all property 
tax, since they are not taxed as property by the United States). And until recently “gross 
receipts” from “interstate commerce” were held untaxable by the states (though untaxed by 
the United States). Fortunately, in the tax field, by doctrines of apportionment, this gap 
is being closed. Compare Desper v. Starved Rock Co., 342 US 187 (1952), suggesting inter- 
sovereignty gaps in accident compensation laws, as in House v. Commission, 167 Ore 257,117 
P2d 611 (1941), contrasted to the tight fit between federal statutes, Penna. R. v. O’Rourke, 
$44 US 334 (1953). 

*! It is not unusual for men to serve at the same time in federal and cantonal offices. Like- 
wise, many federal laws are enforced by cantonal agencies—as our Fair Labor Standards Act 
is in Minnesota and North Carolina—and administration of many cantonal laws is subject 
to federal oversight—as is that of our state unemployment compensation laws and as are 
some state educational and communicational activities. 

® While the federal executive (Federal Council) is elected for a specific term (four years) 
and the judges of the Tribunal likewise (six years), both are chosen by the National Assem- 
bly. A close relationship between these organs is particularly important in the conduct of 
foreign affairs. One of the methods of co-ordination is by formal intercommunication, such 
as that between the Tribunal and the Council in the Hongrin River case. Such criticism of 
the Tribunal for being too much interested in political opinion as I have heard, is directed 
not against this practice set up by article 96 of the Judicature Act but against the Tribunal’s 
unwillingness to prevent the executive from overstepping bounds set by legislation (including 
the constitution). 

*3 For example, intercantonal treaties, well developed even before the Napoleonic inter- 
lude, are far more important than our interstate compacts. The type of treaty designated 
“concordat”? (like our uniform state laws) serves as an alternative to federal legislation in 
many fields where uniformity of law has virtue but not compulsive urgency. The federal 
government (rather more than in the United States) has sponsored concordats. It is interest- 
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According to the latest information I have, the Hongrin case is still 
before the Federal Council. Settlement by this chief executive organ, as 
has been suggested, is likely to involve weighing of considerations that a 
court might deem extraneous to judicial decision. Perhaps a settlement 
will be negotiated between the cantons that will be better than any ju- 
dicial settlement can be. Possibly the outcome will be federal legislation 
recommended by the Council to avoid a decision of its own. 

In the treatment of interstate watercourses we find in Switzerland as 
in the United States a steady enlargement of national authority and less- 
ening of cantonal authority. 

In Washington, this national control has been developed, without Con- 
stitutional amendment, principally from (1) the (legislative) power to 
regulate interstate commerce”; partly from (2) the (judicial) admiralty 
power, which in one of its gayest frolics the Supreme Court transferred 
to Congress?*, momentarily construed to block state action” even ex- 
pressly allowed by Congress,”* and has now practically merged with the 
interstate commerce power; and partly from (3) the revenue power.” 

Where federal power is not exercised, constituent states are free to act 
and in so doing to controvert, and to be controverted by, other constitu- 
ent states. If they do not settle these rows directly by harmonizing their 
action with or without a compact, they have recourse to settlement by 
litigation in federal agencies—ultimately, if not originally, the Supreme 
Court. 

Switzerland in substance shows the same sort of development, but largely 
by constitutional amendment. Absent in the original constitution of 1848 
and the revised constitution of 1874 was any specific mention of water 
control by the Confederation, thus leaving the matter to the cantons. 
Controversies between them were entrusted for settlement before 1874 


ing to note that probably the most important interstate compacts in the United States (quite 
the reverse of Switzerland) deal with rivers. Zimmermann and Wendell, The Interstate Com- 
pact since 1925 (1951) 15-18. West Virginia. v. Sims, 341 US 22, 71 SCt 557 (1951). 
For geographic and climatic reasons Swiss intercantonal relations concerning watercourses 
have centered on the regulation of the force of the water (erosion, hydraulic power) rather 
than on its alimentary significance (irrigation, drainage) which has been an equal focus of 
dispute in the United States. 

* Which the United States Supreme Court would apparently welcome in like circum- 
stances. See note 9, supra. 

25 Oklahoma v. Guy F. Atkinson Co., 313 US 508 (1941). 

26 United States v. Bevans, 3 Wheat. 336, 388-389 (1818); The Lottawanna, 21 Wall. 
558, 574-578 (1874); Ex parte Garnett, 141 US 1, 12-14 (1891). 

27 Southern Pacific Co. v. Jensen, 244 US 205 (1917). 

28 Knickerbocker Ice Co. v. Stewart, 253 US 149 (1920); Washington v. W. C. Dawson & 
Co., 264 US 219 (1924). 

29 Standard Dredging Co. v. Murphy, 319 US 306 (1943); United States v. Gerlach Live- 
stock Co., 339 US 725, 738 (1950). 
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by the Federal Assembly*°, between 1874 and 1908 by the Federal Tri- 
bunal", after 1908 by the Tribunal except to the extent that the Federal 
Council was empowered to deal with hydraulic development.” Federal 
control of watercourses began with the revised constitution of 1874 whose 
Article 24 authorized federal supervision of forests and dykes (originally 
only at high altitudes; after an amendment in 1897, generally). In 1908 
the constitutional amendment (Art. 24bis) relating to federal control of 
power development followed. In 1919 an amendment (Art. 24ter) entrust- 
ing control of navigation to the federacy was added. Thus by popular 
electoral action (all constitutional changes are by referendum), rather 
than through interpretative expansion of old constitutional terms, the 
federal power has grown. But the canton remains the vindicator of all 
power not transferred to the central state, and, as we see in Fribourg 0. 
Federal Council, a proper party to contest assertions of transferred power 
by the federacy and its organs. Despite these enlargements of federal 
power, there remains current, in official Swiss statements regarding water 
control, what might be called, in American constitutional law, the old 
Tenth Amendment attitude, repudiated in Steward Machine Co. v. Davis.*® 
Not only does Article 24bis describe the authority given the central state 
as an exception to the general right of the cantons to regulate the use of 
waterpower,™ but, in Fribourg v. Federal Council, Fribourg was not alone 
in claiming a narrow definition of federal power. The Federal Council 
stated in its duplique: “Intercantonal character of a watercourse is not 
enough in itself to give the Confederation power to grant or refuse de- 
velopment of its hydraulic power. Federal authority is limited to inter- 
cantonal stretches of intercantonal watercourses. In other words the 
division of functions between Confederation and cantons does not cor- 
respond to the distinction between intercantonal (or international) water- 
courses on the one hand and cantonal watercourses on the other. If it 
did, federal authority would be the rule. . . . Federal authority as to inter- 
cantonal streams is limited to stretches within two or more cantons. . . . If 
the water to be taken from the Hongrin in Vaud were to be restored to 
it before it entered Fribourg, the stretch exploited would be entirely a 
Vaud stretch and the federal Waterpower Act, Art. 6 and 38, would not 
apply.” Nothing in the Tribunal’s opinion discords from this view of the 
Swiss chief executive organ. 


* Const. of 1848, art. 74: “Matters within the competence of the two houses are, prin- 
cipally, the following: . . . (16) Controversies between cantons of public law nature.” 

*= Const. (of 1874), art. 113, as quoted earlier in the text. 

® Const., art 24bis, par. 4, as quoted in note 10, supra. 

3 301 US 548 (1937). 

™ Art. 24ter, however, is an unqualified grant to the federacy of legislative power over 
navigation. 











CHARLES SZLADITS 


Discharge of Contract by Breach in 
Civil Law 


‘. IS SAID IN THE COMMON LAW that a contract is discharged by 
the material breach of one party. This statement really means that, 
if one party to a bilateral contract has repudiated or broken all or some 
essential obligations under it, this renders the contract voidable by the 
injured party who may, if he so elects, rescind the contract. It may be of 
great importance to the injured party to be able to say to the other party: 
“Since you have repudiated, or have not performed all or some of your 
obligations under the contract, I shall not perform mine.” In the common 
law, this problem is characterized by “somewhat uncertain groping for 
fundamental principles in the matter by English and American courts.” 
It may be therefore of some interest to consider how this question has 
been solved in the civil law systems. The question has also great practical 
significance because in international transactions acts of breach occur that 
may present frequent problems in international counselling. 

In the civil law, there are two main answers to the question: “Can a 
contract be rescinded for breach and how can this be done?” One is 
rescission of the contract by judicial decree, which solution has been ac- 
cepted by French law and the legal systems relying on the Code Civil? 
The other solution is the right of the injured party to rescind the contract 
by withdrawing from it, which is followed by the German law and the 
related legal systems. We shall attempt to describe briefly these two 
modes of rescission and their operation under French and Swiss law.‘ 


JUDICIAL RESCISSION 


French law has accepted the principle of judicial rescission of contract 
in case of breach, the so-called “‘résolution des contrats pour inexéculion 
des obligations.”’ Only one article of the Civil Code, article 1184, deals 


CHARLES Sz.apitTs is Associate in Comparative Law, Parker School of Foreign and Com- 
parative Law, Columbia University. 

1 Williston, On Contracts, 2nd ed., 1936, Sec. 895. 

? Followed by Italy, Belgium, Holland, Spain, Portugal, Rumania, Egypt, Brazil, Chile, 
Bolivia, Colombia, Ecuador, Mexico, Peru, Uruguay, Venezuela, Costa Rica, Panama, El 
Salvador. In the United States, by Louisiana. In Argentina, rescission seems to be restricted 
to the contract of sale, but is generally accepted in commercial law. 

3 Switzerland, Austria, Czechoslovakia, Poland, and, with certain modifications, Hungary. 

* Swiss law appears less complicated in its solution and also shows a more advanced view, 
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with the question: This provides that, in the case of bilateral (synallag- 
matic) contracts,® there is an “implied resolutive condition,” if one of the 
parties should not fulfil his part of the obligation.® 

This implied resolutive condition has been a subject of great interest 
and also of many controversies in French legal literature. According to 
one view, it was probably presumed by the authorities of the old French 
law’? as an implied condition originating in the /ex commissoria in the 
Roman law of sale where it existed in favor of the seller, although Roman 
law did not permit the rescission of contract in case of breach. The lex 
commissoria in Roman law was an express resolutive condition, and it 
operated ipso iure.* In the old French law, the insertion of the lex com- 
misoria in contracts became a standard form of notarial practice, so much 
so that it was later implied in contracts if omitted. This fictitious lex 
commissoria of the old French jurists was an implied condition; conse- 
quently, it was judged safer to have its operation made dependent on the 
decision of the court in an action for rescission.® 

The opposite view attributes the origin of the implied resolutive condi- 
tion mainly to the influence of canon law practice and teaching. Towards 
the end of the 12th century, the principle that all agreements contain a 


® We use here the term “bilateral contract” in the sense of mutually dependent contracts, 
or as they are sometimes called, of reciprocal contracts. The distinction in the civil law is 
not, as in the common law, whether there is a promise for a promise (bilateral contract) or a 
promise for an act (unilateral contract) but whether both parties were bound to fulfil (e.g., 
sale) or one party alone was to fulfil a promise (e.g., contract of loan). The mutual depend- 
ency of obligations is expressed in the civil law by the term “‘synallagma,” which in one of its 
aspects means the dependency which, on the one hand, prevents a party who has broken 
his promise from enforcing the other party’s counterpromise and, on the other hand, entitles 
a party who has performed his part to rescind the contract and to obtain restitution in the 
case of the other party’s breach of contract. See 3 Williston, Contracts (2 ed., 1936), sec. 895. 


§ “Art. 1184. A resolutive condition is always implied in synallagmatic contracts, in case 
one of the two contracting parties does not fulfil his engagement. 

“In such case the contract is not cancelled as a matter of right. The party complaining 
that the obligation has not been fulfilled has the choice either between compelling the other 
ed to carry out the agreement, when it is possible, or demanding its cancellation, with 

amages. 


“The cancellation must be applied for in court and the defendant may be given time ac- 
cording to circumstances.” 


The implied resolutive condition is also applicable in the law of Louisiana; for a detailed 
discussion, see Monroe, “The implied resolutory condition for non-performance of a con- 
tract,” 12 Tulane L. Rev. (1937-38) 376, 509. 

7 By old French law we mean the law previous to the Code Civil. 

8 Buckland, Manual of Roman private law (1928), Sec. 111, ¢ (p. 288); Jérs-Kunkel- 
Wenger, Rémisches Recht (2 ed. 1935) Sec. 50, 2 (p. 84); Girard, Manuel élémentaire de 
droit romain (8 ed. 1929) 768-770; Wieacker, Lex commissoria (1932). 

* This view as to the origin of the implied resolutive condition predominated during the 
19th century, and is still held by Planiol, see 2 Planiol et Ripert, Traité élémentaire de droit 
civil, No. 512 at p. 183 (13 ed. 1949) (hereafter: Planiol-Ripert, Trait. élém.); and by Josse- 
rand, see Josserand, 2 Cours de droit civil positif francais (1939) (hereafter: Josserand). 
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number of implied conditions and that a nudum pactum is sufficient to 
bind the promisor was expressed in the writings of the canonists. Another 
principle frequently applied by the Church in various situations was the 
maxim that “faith need not be kept with one who breaks faith” (frangenti 
fidem, fides non est servanda). Nonperformance of an obligation is punish- 
able—according to this principle—by nonperformance of the counter- 
obligation. This doctrine as developed in the ecclesiastical courts was ap- 
parently followed by the customary law and accepted during the second 
half of the 16th century. In the course of time, the doctrine of judicial 
rescission of bilateral contracts became firmly embedded in French legal 
practice especially through the writings of jurists like Dumoulin, Domat, 
and Pothier.’ 

The makers of the Civil Code accepted the form of a fictitious resolu- 
tive condition, and consequently the right to rescission of a contract for 
nonperformance even today is conceived as a resolutive condition." This 
construction has been strongly criticized, and it has been pointed out 
that, as the idea of rescission derives from the practice of the canon law, 
its real basis is not an implied condition, but lack of “‘cause,” that is, 
failure of the prejudiced party to attain the end for which he bargained.” 


10 This view seems to be borne out by modern research. See Boyer: Recherches historiques 
sur la résolution des contrats (1924) (hereafter: Boyer) especially part III at pp. 209-328; 
Cassin, ‘‘Réflexions sur la résolution judiciaire des contrats pour inéxécution,” 43 Revue Tri- 
mestrielle de Droit Civil (France 1945) 159; Capitant, La Cause dans les obligations (3 ed 
1927) (hereafter: Capitant); Cassin, De l’exception tirée de l’inexécution dans les rapports 
synallagmatiques et de ses relations avec le droit de retention, la résolution et la compensa- 
tion (1914), Lepeltier, La résolution judiciaire des contrats pour inexécution des obligations 
(1934). 

11 The new Italian civil code discarded this form. Article 1453, par. 1, provides: 

“In contracts providing for performance by both parties, when one of the parties fails to 
fulfil his obligations, the other party has the choice of demanding either performance or dis- 
charge (rescission) of the contract; in either case the party has the right to recover damages.” 

12 Capitant, at pp. 322-323, 328, 337. The Civil Code provides that: “An obligation with- 
out a cause or for a false cause or for an unlawful cause can produce no effect.” (art. 1131). 


“For the benefit of English lawyers it may be well stated at the outset that ‘cause’ in the 
French law does not in any way correspond to ‘consideration’ in the English law, though 
ossibly the civil law theory of cause, coming in as a filtration from the canon law, had some 
influence in shaping the doctrine of consideration.” “Shortly stated, the theory (of cause) is 
this: the cause of an obligation is the immediate end—le but immédiat which the party has in 
view. As the object is the answer to the question quid debetur, so the cause is the answer to 
the question cur debetur. In the bilateral consensual contracts the cause of the obligation of 
one party is the obligation of the other party. The cause of the buyer’s obligation to pay the 
price is the seller’s obligation to deliver the thing and transfer the property, and, conversely, 
the cause of the seller’s obligation is the buyer’s obligation to pay the price.” Amos and 
Walton, Introduction to French law (1935) 162. 


See further “The counterpart of consideration in foreign legal systems,” prepared by Prof. 
Arthur A. Schiller in Legislative Document (1936) No. 65, State of New York, Second An- 
nual Report of the Law Revision Commission, pp. 187-258. 
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This latter explanation seems to be the more reasonable because it shows 
more clearly why the courts possess a fairly wide discretion in allowing or 
in refusing rescission, which would not be logical in the case of an implied 
condition.'* However this may be, there is a recent tendency in the prac- 
tice of the French courts to relate rescission of contract to cause and to 
grant relief where the breach is such that it occasions failure of considera- 
tion."* This very closely approaches the principle of failure of considera- 
tion in the common law. 

According to the provisions of article 1184, the contract is not dis- 
solved zpso ture upon breach, but a promisee who wishes to withdraw from 
the contract must sue for a judgment of rescission, unless a right to re- 
scind has been expressly stipulated in the contract. In the action for 
rescission for nonperformance, the powers of the court depend on whether 
the action is for total breach or only for partial breach. In the case of total 
breach, the judge may not deny a judgment for rescission; his only power 
is to grant a respite of time for the performance due if, considering all 
the surrounding circumstances, such respite seems justified.1* Once 
granted, the respite cannot be extended by the court, and rescission must 
be declared. What frequently happens in practice is that the judge pro- 
nounces rescission of the contract in advance of the event that the de- 
fendant should not perform the contract within the time limit set by the 
court. After the expiration of this period, the injured party may consider 
the contract rescinded without any further court action.'* However, the 


8In article 1610 of the Civil Code, no mention is made of a resolutive condition, though 
a right is given to apply for rescission of sale for nonperformance. “If a vendor fails to make 
delivery at the time agreed upon between the parties, the purchaser has the choice of either 
applying for the cancellation of the sale or asking to be given possession if the delay has 
been caused solely by the vendor.” 

4 Planiol-Ripert, 6 Traité pratique de droit civil francais 571 (2 ed. 1952) (hereafter: 
Planiol-Ripert, Trait. prat.). Thus it has been said in the Court of Cassation: “In a synal- 
lagmatic contract the obligation of one party has for its consideration (cause) the obligation 
of the other, and vice versa, in such a way that if one is not performed the obligation of the 
other fails.” In Ceccaldi v. Albertini, April 14, 1891, [1891] Dalloz Jurisprudence I. 329: 
“In synallagmatic contracts the obligation of each contracting party finds its consideration 
in the obligation of the other contemplated as to be performed effectively. This considera- 
tion fails when the promise of one of the parties is not fulfilled or proves to be either void 
or impossible of performance.” Gerard v. Consorts Barrier, Court of Cassation Dec. 30, 
1941, [1942] Dalloz Recueil analytique et critique 98 (hereafter Dailoz). 

16 Planiol-Ripert, 6 Trait. prat. 578. 

6Tt is a principle of French law that when the debtor (promisor) is in delay with the 
performance of his obligation, the creditor (promisee) has to take some steps to demand per- 
formance and thus put the debtor in default (so-called mise en demeure), because only after 
such putting in default by the creditor will the debtor’s delay be prejudicial to him. In the 
case of an action for rescission, such a putting in default is unnecessary because the judicial 
action is a sufficient notice in itself (thus Court of Cassation, October 19, 1931, [1931] Dalloz 
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courts exercise a certain amount of control even over cases of total breach 
by having to establish through the interpretation of the contract whether 
the breach was really total.” 

Where the breach is partial, the judge has a fairly wide discretion in 
granting or refusing rescission. He is free to weigh the importance of the 
injury caused by the promisor’s nonperformance and to decide according 
to the surrounding circumstances whether the contract should be immedi- 
ately dissolved or whether it could be adequately remedied by the pay- 
ment of damages. The judge can refuse rescission if he finds that the prom- 
isor acted in good faith and the nonperformance was not a result of his 
wrongful behavior or that restitution of the previous situation would in- 
volve disproportionate and serious harm to the promisor.' 

As an illustration of the court’s discretion, in the case of Renou v. 
Thomas, plaintiff, who had bought the business of defendant, refused to 
pay the purchase price and sued for rescission of the contract because a 
lien on part of the goods existing in favor of a previous seller precluded 
him from receiving delivery of the entire stock of the business. It was 
found that the stock so mortgaged was about one fifth of the entire stock. 
The court refused rescission because of the relative unimportance of the 
breach and because by paying one fifth less of the purchase price the 
buyer was sufficiently compensated for the damage he suffered.” 


Hebdomadaire 437). Consequently in an action for rescission, the debtor, after service of 
summons (which serves as a warning for putting him in default) is entitled to make good 
his delay by subsequent performance until a judgment of rescission has been rendered by the 
court. In this way, the promisor may forestall rescission, unless special circumstances, e.g., 
a fixed term for performance, exclude any delayed performance. 

17 “Where the contract did not contain any clause stipulating resolution it is the duty of 
the courts to find from the terms of the contract and from the intention of the parties the 
extent and effect of the obligation undertaken by the party who totally failed to perform it.” 
Court of Cassation, May 5, 1920, [1921] Sirey, Recueil général des lois et des arréts I, 298 
(hereafter Sirey). There are circumstances under which the court refuses rescission, namely: 
where no damage was suffered by the promisee, where such damage is the result of the injured 
party’s own action, or where the promisee assumed the risk. E.g., where a person entered 
into a contract to deliver certain goods (crop) to a company which the promisee proposed 
to form, the former has no right to refuse performance and ask for rescission of the contract 
under the pretence that the company has not been formed, as he has no interest to provide 
for a company rather than for an individual and no damage will be suffered by him. Langlot 
v. Veret et Neunier, Court of Cassation, June 5, 1872, [1873] Sirey, I, 156. Where plaintiff 
sought rescission of a contract of lease because official permission was refused for his use of 
the premises for the purpose he had leased them, namely, target practice, rescission was re- 
fused because the discontinuation of permission was the result of plaintiff’s act by making 
use of new and more dangerous firearms. Court of Cassation, April 14, 1874, [1875] Sirey, 
Lake. 

18 Planiol-Ripert: 6 Trait, élém., 580. The Italian civil code provides that a contract cannot 
be rescinded if the nonperformance of one of the parties has slight importance in relation to the 
interest of the other party. (Art. 1455) 

19 Court of Cassation, June 21, 1935, [1935] Gazette du Palais II. 351, (hereafter Gaz. Pal.) 
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On the other hand, the judge may order rescission of a contract, even 
though the breach committed by the promisor is slight, if it is found to be 
intentional, a wilful refusal to perform, thus punishing the promisor’s bad 
faith.?° 

In the case of Barral v. Benoit-Barral, there was a contract of lease. 
The defendant lessee was in delay of payment of rent amounting to 57 
fr. 05 centimes and was ordered by judgment to pay it. He refused to 
pay and used various legal devices to delay the execution of the judgment 
for this sum. In an action for rescission, the court decided in favor of the 
plaintiff. On appeal, the Court of Cassation affirmed the decision and 
declared that the court of first instance had a sovereign right to weigh 
the nonperformance of the defendant, and that the act of the defendant 
in the present case showed sufficient bad faith on her part so that the 
rescission of the contract should be decreed, although the amount to 
be paid was minimal.”! 

The court’s discretionary right of pronouncing or refusing rescission of 
a contract does not extend to cases where the parties have agreed to a 
resolutive clause in the contract. The court may not modify a contract 
by appreciating the surrounding circumstances where the parties’ inten- 
tion is clear. Thus, it was decided, in a case where under a contract of 
lease certain work had to be performed under penalty of rescission, that 
the judge may not refuse to apply a clear provision of a resolutive clause 
in the contract, however harsh and unreasonable it may be.” Where the 
court may refuse the rescission, the general principle is that, in the case 
of nonperformance, even partial nonperformance, it is normal to grant 
rescission of a contract, and that, when refusing it, the court should show 
the reasons for doing so.”* We discern here a difference in attitude in com- 
parison with the common law, although the results may not be far differ- 
ent. In the common law, it is not the normal case to grant rescission: on 
the contrary, the breach must be material; it must be vital to the con- 
tract; it must go to the root of the contract; it must amount to the re- 
pudiation of the entire contract.?* The French law is not so exacting, at 
least not where rescission is sought in consequence of the defendant’s 
fault. 


Another important point must be noted. In order to grant rescission of 





* Planiol et Ripert, 6 Trait. prat. 580. 

21 Court of Cassation, May 24, 1927, [1927] Gaz. Pal. II. 386. 
® April 30, 1947. 

* Court of Cassation, Nov. 20, 1929, [1929] Gaz. Pal. II. 978. 
* Wallis v. Pratt [1910] 2 K. B., at 1012. 


25 Mersey Steel and Iron Co. v. Nylor, Benzon & Co., 9 App. Cas. (1884) 434, 443, and 
438 ff. 
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a contract, the courts do not insist upon breach of contract in the tech- 
nical sense, i.e., where the promisor is at fault,?* simple nonperformance 
will suffice. The principle of the “failure of the cause” alone furnishes a 
sufficient basis for granting dissolution.” The ultimate grounds for rescis- 
sion granted without the fault of the promisor involve argumentation 
very much like the reasons given in the common law, such as nonperform- 
ance being a total failure of consideration, or that it went to the root 
of the contract, etc. There is a whole series of decisions by the French 





*6 According to French law, nonperformance can as a rule only be considered a breach if it 
is a contractual fault, a faute contractuelle, or more precisely the fault of the promisor. The non- 
performance can only be the fault of the promisor if the nonperformance was a result of the 
promisor’s own action, that is, if he can be held responsible for it. If the nonperformance of 
the obligation has been occasioned by a foreign cause which cannot be imputed to the promisor, 
the latter is not responsible and consequently the nonperformance is not a breach of contract. 
This is expressed in article 1147 of the Civil Code: “A debtor shall be ordered to pay damages, 
if there is occasion therefor, either on account of the obligation or on account of the nonper- 
formance of the obligation or on account of delay in performing it, whenever he does not es- 
tablish that the nonperformance is due to a foreign cause which cannot be charged to him, 
provided moreover there is no bad faith on his part.” The following article 1148, however, 
contains a more restrictive rule, providing that no damages shall be due when the debtor has 
been prevented in the performance “. .. owing to superior force or an inevitable event.” The 
problem of ‘‘fauée” in French law could not be clarified in a note, and what is said here must 
be taken as a very generalized statement of what contractual fault is. In a recent work on this 
topic, twenty-three definitions of faute are enumerated. (Rabut, La notion de faute en droit 
privé (1949), 199-200.) 

27 This is partly the basis of Capitant’s thesis in his brilliant work, “‘De la cause des obliga- 
tions.’ If, he maintains, article 1184 was meant to be a resolutive condition, the courts could 
only consider the question whether the nonperformance was caused by breach or not, and if 
they found that the breach had taken place they could not refuse to order dissolution of the 
contract. An implied resolutive condition is based on the intention of the parties that the con- 
tract should be dissolved if there was a breach, and this intention could not be altered by ju- 
dicial decision. However, if Capitant’s contention is right, that “‘resolutive condition” is an in- 
correct wording and the real ground for rescission is the fact that, in consequence of non- 
performance, the aim of the contract, the object of the promisee, has failed and therefore the 
“cause” of the contract has failed, the basis of judicial rescission could be better explained. A 
contract without a valid “cause” is ineffective, void; therefore if the “cause” of a contract has 
failed the contract has become void. However, it is the judge who is entitled to decide whether 
the circumstances show that there was a failure of “cause,” that is, a failure of the ultimate aim 
of the promisee for entering into the contract. 

As a good example, Capitant quotes the case of Ceccaldi v. Albertine, Court of Cassation, 
Apr. 14, 1891 [1891] Dalloz I, 329. This was an action concerning a contract entered into by 
plaintiff by which he promised to plant vines and layer vines in land which he had leased. 
After three years the vineyard was attacked by phylloxera and the plaintiff found that the 
layering of vines had become impossible. He therefore sought rescission of the contract. This 
was refused by the lower court because the nonperformance was only partial (and besides was 
caused by “exterior force” (which excluded fault). This judgment was quashed by the Court of 
Cassation (Appeal Court) where it was said: “in a bilateral contract the obligation of one party 
has for its cause the obligation of the other, in such a manner that if the obligation of one is not 
fulfilled, whatever the reason was, the other obligation’s ‘cause’ will fail.”” Where there is no 
cause, there is no contract, and rescission must be granted. 
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courts where rescission was granted although there was no fault on the 
part of the promisor; in these cases, however, the nonperformance had 
to go “‘to the root of the contract.’ 

However, fault is far from being unimportant in the law of rescission 
of contract. Where the nonperformance constitutes a breach, that is, 
where the promisor is at fault, the remedies open to the injured party are 
cumulative: he may demand rescission and claim damages as well. More- 
over, where the promisor is guilty of intentional fault, rescission will be 
granted in cases where normally it would be refused because of no pecuni- 
ary detriment suffered by the promisee.” 

Any fault committed by the other party entitles the injured party to 
claim damages in addition to rescission, irrespective of whether the non- 
performance was a total or only a partial breach.*° In practice, an award 
of damages will often mean a reduction of what the injuring party may 
reclaim from the other. In the case of Bassi v. Saurat, S. sold in June 1920 
to B. 600 hl. of basis wine (mistelle) deliverable in November of that year; 
he received 40,000 frs. on account. Before the date of delivery, B. became 
bankrupt, in spite of which S. declared himself ready to deliver and sev- 
eral times tendered delivery, but B. and his trustee in bankruptcy refused 
to accept. In 1926, B. demanded from S. restitution of the 40,000 frs. 
advance payment. In an action for dissolution of the contract, the court 
found B. at fault and decided that, in addition to rescission of the con- 
tract, S. was entitled to 40,000 frs. damages for injury suffered by him 
in consequence of his inability to perform the obligation; consequently 
he was released from restitution of the amount received from B.# 

Rescission of contract will be granted without damages where both 
parties are at fault or where neither is at fault.” 

The action for rescission may be instituted only by the party who did 


% “Tn synallagmatic contracts the obligation of one of the parties has as consideration 
(cause) the obligation of the other and vice versa, in such manner that where the obligation of 
one is not performed, for whatever reason it may be, the obligation of the other becomes 
without consideration. There is no possibility of distinguishing between the reasons for freeing 
the parties from contractual duties and of admitting superior force as an obstacle to the re- 
scission if one of the parties has not fulfilled his obligation.’’ In Fornier v. Gras et al., Court 
of Cassation, May 5, 1920, [1921] Sirey I, 298. 

29 Planiol-Ripert, 6 Trait. prat. 581. In the case Banque francaise des valeurs v. Dame 
veuve Valadin, the defendant, a lessee, affixed business signs to the front of the house and 
exercised the practice of banking in a manner which was in contravention of express clauses of 
the contract of lease. There was no damage suffered by lessor. In a suit for rescission, it was 
found that the breach of express clauses gave rise to rescission although no damage was 
suffered. Court of Cassation, Nov. 13, 1928 [1928] Dalloz, Hebdomadaire 589. 

* Planiol-Ripert, 6 Trait. prat. 582. 

31 Court of Cassation, Dec. 4, 1929, [1930], Sirey, I, 66. 

® Planiol-Ripert, 6 Trait. prat. 582. 
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not receive performance. A party who has not performed his obligation 
and is responsible for nonperformance may not sue for rescission, al- 
though the nonperformance is the act of the other party, nor can a 
party whose fault is the cause of the other party’s refusal to perform.* 
In the common law of this country, the rule of election of remedies is 
rather strict. Once the injured party elects to rescind or to sue for non- 
performance, he generally may not change his claim. French law is rather 
flexible on this question and, so to speak, gives a free hand to the promisee. 
As long as rescission has not been adjudged by the court, he may change 
his mind and demand performance, or, vice versa, having instituted pro- 
ceedings for performance, he may alter his claim and demand rescission 
(unless he has expressly renounced his right to do so). 

A contract can also be rescinded for nonperformance without interven- 
tion of the courts, if the contract includes a clause which expressly stipu- 
lates the possibility of rescinding the contract as of right in the case of 
certain events. Even where there is such an express clause, the courts 
refuse to recognize the rescission as of right if the clause merely stipulates 
in general terms rescission in the event of nonperformance. In order to be 
fully effective, such a clause must state that the party is entitled to re- 
scind if no performance occurs by a certain date, or that the contract is 
deemed rescinded automatically (de plein droit) and without notice to 


8% Planiol-Ripert, 6 Trait. prat. 575. In the case Comp. d’assurance contre les accidents 
Purbaine et la Seine v. Pisseloup, a contract of accident insurance stipulated among other 
things that the insured had to report any increase in acreage under cultivation, under penalty 
of lapsing of the contract. Insured failed to report and when sued for payment of additional 
premiums, set up as a defence rescission of the contract. The court of first instance decided in 
favor of the defendant. The Court of Cassation quashed the decision and decided that the party 
who was responsible for breach may not maintain that his breach brought about the rescission 
of the contract. The person who by his fault has not performed may not plead rescission, only 
the company may demand it. Court of Cassation, May 4, 1920, [1920], Sirey I, 275. 

4 “The seller may not have the advantage of provisions of article 1657 according to which 
in a sale of commodities and movables the sale is rescinded as of law and automatically, if at 
the expiration of the term set by the seller the buyer fails to take delivery of the goods, if it 
is in consequence of seller’s fault that no delivery was taken.” In this case, a few days after 
the outbreak of the war, but before the date of delivery, the buyer informed seller that he 
considered the contract rescinded because of supervening events. Seller was willing to tender 
delivery. In an action for rescission, although the court rescinded the contract with damages in 
favor of plantiff (seller), rescission demanded by buyer on the basis of article 1657 was refused. 
Soc. Badinet et Pezat v. Dastarac, Court of Cassation, May 16, 1922, [1922] Sirey I, 358. 

85 Planiol-Ripert, 6 Trait. prat. 576. The Italian Civil Code has restricted this power of 
subsequent change of remedies. Article 1453, par. 2 provides: ‘‘Rescission may be demanded 
even when the suit to enforce performance has been instituted; but performance may no longer 
be demanded after the petition of rescission has been instituted.”” This seems to be a more 
equitable provision, which still gives onportunity to the promisee to rescind if he has lost 
interest in performance, without exposing the promisor to undue and oppressive uncertainty 
that after rescission he may again be forced to perform the obligation. 
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perform, if not performed within a certain time or under certain cir- 
cumstances.** These rules, however, will not be considered here in any 
detail. 


RESCISSION BY WITHDRAWAL FROM THE CONTRACT 


The Germanic legal systems follow a different method to enable 
one party to a bilateral contract to free himself if the other party does 
not perform. The answer is to give the injured party a right to with- 
draw from the contract altogether. This is the principle accepted by Swiss 
and German law. We shall consider here Swiss law as the more advanced 
form of dealing with the problem. German law, although fundamentally 
like Swiss law, is more rigid and cumbersome, while Swiss law has shown 
a more equitable understanding of social justice.” 

The principle of Swiss law is that upon nonperformance of an obliga- 
tion the promisee should be entitled, if he so wishes, to rescind the con- 
tract by withdrawing from it (this is called the Riicktritt). Although 
Article 107 of the Code of Obligations,* in which the principle is enacted, 
speaks for itself, a number of questions are open, and the courts have 
been called upon to decide the legal meaning of such terms as, e.g., 
‘immediate notice.” In their elaboration of the rules, a farsighted and 
healthy feeling for practical ethics has been shown by the courts, as we 
shall illustrate in a few cases. 

The remedy to rescind the contract seems according to Article 107 
available only where the promisor is in delay of performance. Article 97, 
which deals with nonperformance of a permanent character (repudia- 
tion, impossibility), provides only damages for nonperformance, and it is 
doubtful whether the provisions of Article 107 may be extended to cases 
of permanent nonperformance. This contention is both asserted and denied 


3% Planiol-Ripert, 6 Trait. prat. 587-589. 

47 A. B. Schwarz in Das Schweizerische Zivilgesetzbuch in der auslandischen Rechtsent- 
wicklung (1950) pp. 9, 11, has pointed out that while the approach of the German Civil Code 
was merely dogmatic, devoid of any views on social policy, the Swiss Civil Code moved irom 
the dogmatic rather to the practical, ethical, and social points of view. 

3 Article 107 of the Code Obligations provides as follows: 


“Where in the case of bilateral contracts a debtor (promisor) is in delay, the creditor is en- 
titled to give him a reasonable time limit for subsequent performance or have such a limit 
fixed by competent authorities. 

“Tn case of delay of performance within such time limit, the creditor (promisee) may still 
sue for performance and damages for delay, but in lieu thereof, he may, if he gives immediate 
notice to that effect, forego subsequent performance, and at his option, either claim damages 
for nonperformance or withdraw from the contract.” 


Swiss private law is embodied in two codes, the Swiss Civil Code promulgated in 1907, and 
the Swiss Code of Obligations, promulgated in 1911 (which in some of its parts has been 
revised). 
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by good authorities, and it seems advisable to follow the more cautious 
course.*® Accordingly, the promisee may rescind the contract if the promi- 
sor is in delay (Verzug), that is, if he has failed to perform in due time 
or failed to perform in due form but his failure can still be remedied. 
Upon such delay of the promisor, the promisee must demand due 
performance and also set a reasonable time limit for performance.‘ 
The setting of a final time limit presupposes not only that the promisor’s 
contractual duty is due, but that a so-called warning also has been given 
to the promisor. This warning is generally a necessary prerequisite of a 
duty of immediate performance in most civil law systems." It consists 
of an unambiguous demand (which may be done by an act, e.g., sending 
a bill, and may be coupled with such setting of a time limit), in which 
the promisee informs the promisor that he demands performance. More- 
over, the time limit set must be reasonable according to the nature of 
the contract and the circumstances.* Only after all these preliminary steps 








39 One of the leading commentaries, Oser-Schénenberger V, I Kommentar zum Schweize- 
rischen Zivilgesetzbuch (1923) 539, note 9 (hereafter: Oser-Schénenberger) favors extending 
the remedy; the leading authors deny it. See: von Tuhr/Siegwart 2, Allgemeiner Teil des 
Schweizerischen Obligationenrechts (1944) 546, note 79 (hereafter: von Tuhr/Siegwart) and 
Guhl, Das Schweizerische Obligationenrecht (1948) 180 (hereafter: Guhl). There is at least 
one case which favors the view of extensive interpretation. 

4° Oser-SchSnenberger V, I p. 570-573; von Tuhr/Siegwart 590; Guhl 180; Daeppen, 
Bundesgerichtspraxis zum Obligationenrecht (1936), 208-209 (hereafter: Bundesgerichts- 
praxis). 

41 “The general principle of the French law is that when the debtor delays in fulfilling his 
obligation and the creditor takes no action, it is to be presumed that he acquiesces in the 
delay. It is not until after there has been a formal demand by the creditor that the debtor’s 
delay will be considered as prejudicial to the creditor.”” Amos and Walton, Introduction to 
French Law (1936), 177. “‘As a rule, according to German law, delay of performance does not 
as such constitute a breach of contract. It constitutes a breach of contract only if the creditor 
has expressly demanded performance (Maknung). Even then the debtor can still perform and 
obtain a discharge, though he is responsible for the damages caused by the delay.” I. Manual 
of German law, ed. by Foreign Office (1950) 68. 

* The Code of Obligations (art. 108) provides for certain exceptions, where the promisee 
may forego subsequent performance without having to set a final time limit to the promisor: 

(1) If it appears from the debtor’s conduct that such notice would be useless, e.g., where 
the promisor definitely repudiates his obligation or informs the promisee of his complete 
inability to perform; 

(2) If in consequence of the promisor’s delay the performance has become useless to the 
promisee, e.g., goods like Christmas cards delivered after Christmas or where the buyer felt it 
necessary to cover his demand for raw material elsewhere to avoid interruption of his work; 

(3) If the parties’ intention, as appearing from the agreement, was that the performance 
should be effected at a fixed term or within a certain period. This can be established from the 
nature and circumstances of the contract or stipulations like “latest” or “not later than”. 
As an exception to this last rule, no notice of a time limit is necessary even without express 
stipulation of a fixed date in commercial transactions where any delivery date is stipulated 
(art. 190) and in sales where goods are sold against prepayment or where delivery and payment 
are concurrent conditions and the buyer is in delay in paying the price, and where the seller 
can rescind immediately. 
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have been exhausted can it be properly said that the promisor is in delay.“ 
We find here an accentuated, almost exaggerated, protection of the promi- 
sor, which in the common law would be almost unbelievable. It would 
be interesting to ascertain the reasons for this difference, but this would 
lead away into legal and social history. 

Where the promisor has not performed within the time limit, the promi- 
see has the choice (a) of demanding specific performance plus damages 
suffered in consequence of the delay, or (b) of foregoing subsequent per- 
formance. Having renounced performance, he may elect to sue for dam- 
ages for nonperformance or rescind the contract by withdrawing from it. 
This he can do in an informal way; it is necessary only that notice of an 
unequivocal declaration to rescind should reach the promisor. If he elects 
either to sue for damages or to rescind, he must give immediate notice of 
this to the promisor, because if he fails to do so he may sue only for specific 
performance plus damages suffered by delay. 

The interpretation of the term “immediate notice” in the practice of 
the courts sheds light on the principles by which they have been inspired. 
“A hard and fast rule on what ‘immediate’ shall mean cannot be laid 
down according to the nature of things; all depends on the circumstances 
of each individual case.’’** The following reasoning indicates the guiding 
principles: “The setting of a time limit is mainly in the interest of the 
creditor (promisee) to clarify the situation whether he may expect per- 
formance or not; while the purpose of the law to provide for immediacy 
of rescission was the protection of the defaulting debtor (promisor), it 
precludes any speculation after expiration of the time limit by the creditor 
to the detriment of the debtor. The debtor should know where he stands, 
whether he has still to perform the contract or not. If the creditor intends 
to forego the subsequent performance he must notify the debtor clearly 
and precisely of this intention. . . . It would be contrary to the reasons of 
the law if the innocent party could postpone his decision during the entire 
period of delay.’’** In another case it was decided that withdrawal must 
be without delay and that two weeks was too long a period of postpone- 
ment where the price of the subject matter of the contract widely fluc- 


“ The setting of a time limit may be repeated several times, unless it is done with malicious 
intent to postpone the time of rescission until it becomes most detrimental to the promisor. 

“ This notion is unusual to the common law lawyer. It will become clear if he recalls that 
in Swiss or German law generally the promisee’s only remedy in case of breach of contract is 
specific performance as long as it is feasible. Only where enforcement of specific performance is 
impossible or highly inconvenient, or where some special rules make for exceptions (as in 
the case just discussed), may he sue for damages for breach. 

‘6 In Spérrich Weber v. Heim,'Bundesgericht, Feb. 7, 1938, 54 Entscheidungen des Schwei- 
zerischen Bundesgerichts, II, 33 (hereafter BGE). 

‘8 Ibid. 
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tuated. “The provisions of Article 107, paragraph 2, are designed to bar 
the possibility of speculation by one of the contracting parties so as to 
profit by the market situation to the detriment of the other party.’ 

Once the promisee has given timely notice of his election to rescind the 
contract, he is bound by his decision and may not demand performance 
or, if he has elected to claim damages, he may no longer rescind the 
contract. The provisions of Article 107 are not mandatory; consequently, 
the parties may stipulate that the injured party may demand damages 
for nonperformance even where he rescinds the contract. 

Rescission of the contract consequently excludes the possibility of 
claiming damages for nonperformance (unless expressly stipulated in the 
contract). This does not preclude all claim for damages by the injured 
party. The rescinding party may refuse his part of the contract if it is 
still executory and may demand restitution of what he has given in per- 
formance thereof. In addition to this, he may claim damages which he has 
suffered as a result of the rescission of the contract, unless the promisor 
proves that the nonperformance is not due to any fault on his part.” 

“Damages arising out of the rescission of the contract” may seemto be 
a cumbersome expression and demand some elucidation. German legal 
doctrine, which is followed in this respect by Swiss law, has developed a 
distinction between two kinds of damage arising in connection with con- 
tracts: damage suffered because the contract was not performed and dam- 
age suffered because the promisee relied on the contract as to be per- 
formed. In the first case, the promisee is entitled to demand that he be 
placed in the position in which he would be if the contract had been pro- 
perly performed; this is the so-called Erfiillungsinteresse or positives 
Vertragsinteresse. In the second, he is entitled only to be placed in the 
position in which he would be if he had not relied upon the validity of 
the contract; this is the Vertrauensinteresse or negatives Vertragsinleresse.*° 

Where, in addition to the rescission of the contract, damages may be 
claimed according to Article 109 of the Code of Obligations, they in- 


47 Goldschmidt v. Graf, Apr. 20, 1918, 44 BGE II 174. 

8 Oser-Schinenberger V, I, 576; von Tuhr/Siegwart, 596; Bundesgerichtspraxis. 

49 Code of Obligations, Article 109. 

50 A good illustration is given of this difference in I, Manual of German law, 67: “A has 
agreed with B that B should supply him with 300 chairs for the price of 3,000 RM. A could un- 
der normal circumstances expect to sell these chairs for 4,150 RM. In reliance upon B’s promise 
he has hired at a rental of 150 RM, a room for one month into which to place the chairs. 
If he is entitled to claim Erfti!lungsinteresse, he can claim his expected profit (1,000 RM). If 
he can only claim Vertrauensinteresse he can merely claim his rental for the room and similar 
costs incurred in preparing for the performance of the contract.” 
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clude exclusively damage suffered because of the injured party’s reliance 
on the contract.*! This claim is comparable to the common law principle 
that, in the case of rescission of a contract of sale, ordinary damages are 
not allowed, but an action to recover special damages is not precluded.” 
On the measure of such “reliance damages,” nothing can be derived from 
the Code, but certain guiding principles have been laid down by the 
Federal Court of Switzerland: ‘‘The notion of negative interest (reliance 
interest) means a way of measuring damages proceeding from a special 
concept of causation and aiming at the restoration of the injured party 
to a situation in which he would be had he never entered into the con- 
tract in question.’’® On this basis, the injured party may claim expenses 
which have arisen in connection with his performance, e.g., he hired a 
truck and sent it to collect but was refused delivery, in which case he 
may claim all expenses for hiring, etc.; in the case of a partially executed 
contract, he may claim the value of the goo(s which he had delivered but 
which were destroyed by accident while in possession of the other party. 
But he may not claim profits which he could have realized had the contract 
been performed. These limited damages for nonperformance in addi- 
tion to rescission may be claimed only if the promisor was at fault. This 
means that a claim for damages arises only where the nonperformance is 
a breach of contract in the technical sense of the word. The burden of 


In German law the rescinding promisee may not claim even these restricted damages. 
According to arts. 325 and 326, the injured party may demand damages for nonperformance or 
rescind the contract. His remedies are elective, not cumulative. Similar are the provisions of 
the German Commercial Code, arts. 375, 376. In this, German law follows the general principle 
of common law in this country. 

% Russo v. Hochschild Kohn & Co., Inc., 184 Md. 462, 41 A. 2d 609 (1945); ann. 157 
A.L.R. 1077. 

53 Tchumper, Zeider & Cie. in liquid. v. Hoser, Oct. 15, 1935, 61 BGE., 256. See also Guhl, 
46; Simonius, 37 Zeitschrift fiir Schweizerisches Recht, Neue Folge, 253; Bundesgerichts- 
praxis, 219. 

5In the case of Officine Tusubri v. Werkzeugmaschinenfabrik Oerlikon, December 13, 
1918, 44 BGE IT, 500, plaintiff entered into a contract for delivery of machine tools neces: ary 
for his ammunition factory. Fifteen machines were to be delivered late in December 1615, 
fifteen in January 1916. On failure of delivery, plaintiff set a final term for January 13 and 
February 2, respectively, and as no performance took place withdrew from the contract on 
March 2, 1916. He claimed damages for the necessity of ordering grenade parts from outside 
sources which caused surplus expenses, for surplus expenditure to buy machine tools at a 
higher price, for loss in consequence of reduced production capacity because of the lack of 
enough machinery. His claim was dismissed. It was said, “That the claim of the rescinding 
party has to be measured by presuming that he had never entered into the contract and on 
the basis of such presumption compare his economic situation at that time of forming the 
contract with the economic situation in which he found himself in consequence of the 
rescission at the time of it.” Plaintiff showed no loss; on the contrary he made a profit although 
on a reduced scale. 
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proof is in this case upon the promisor to show that the nonperformance 
is not due to his fault and consequently is not a breach.* 

Rescission in itself is not dependent on any breach; in general, any 
delayed performance entitles the promisee to rescind the contract upon 
the conditions explained above.** However, there are certain exceptions: 
(a) where goods have been transferred to the buyer before payment, the 
buyer’s default does not entitle the seller to rescind the contract and to 
claim return of the goods, unless he has expressly reserved such right;* 
(b) where the promisee is unable to return the goods because they were 
destroyed through his default or where he has transferred or converted 
them ;** (c) where rescission would be against good faith because the delay 
relates to a secondary obligation only, e.g., the buyer paid the purchase 
price but is in delay in taking delivery.*® The Code of Obligation contains 
no provision respecting delay in part of the performance. As the promisee 
is not bound to accept partial performance,® he may reject it and rescind 
for delay of performance of the entire contract. If he accepted part of the 
performance he may exercise his right as to the nonexecuted part ac- 
cording to Article 107. He may generally not rescind the whole of the 
contract for partial delay after accepting performance in part, unless it 
is an entire contract such that partial performance is of no value to him." 

In Swiss law, rescission of contract for breach, although not dependent 
on judicial intervention, is far from an easy way of releasing the promisee 
from the contract. The restrictions, however, are not too complicated 
and are guided equally by ideas of protecting both the interest of the re- 
scinding party and of the defaulting party as well. With regard to this 
principle of equally balancing the interests of the injured as well as of the 
injuring party, it must be borne in mind that rescission as a remedy is 
available in all cases of nonperformance and not only in case of breach. 
This may explain the careful avoidance of possible harsh consequences 
for the defaulting party. 


EFFECTS OF RESCISSION 


The effects of rescission of contract for breach are more settled in 
French and Swiss law than in the common law, a question which will be 


58 Oser-Schénenberger, 585 (note 8). 

56 According to provisions in arts. 325 and 326, German law takes a different view and 
permits rescission only where promisor was at fault. In case of delayed performance the promi- 
sor is not in default as long as his delay is the consequence of circumstances for which he is 
not responsible (art. 285). 

57 Code of Oblig. art. 214, par. 3. 

68 yon Tuhr/Siegwart, 599. 

68 yon Tuhr/Siegwart, 599. 

60 Oser-Schénenberger 5, I, 578 (note 38); von Tuhr/Siegwart, 600. 

81 Oser-Schdnenberger 5, I, 579; von Tuhr/Siegwart, ibid. 
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discussed later. These effects will be considered first as between the parties 
and secondly as against third parties. 

In French law, the judgment of rescission puts an end to the contract 
between the parties with retroactive effect; the contract is dissolved as 
if it had never existed. After rescission, therefore, things have to be put 
back into the same state as if the contract had never existed.” The parties 
are under the duty to restore the status quo ante and to return to each other 
what has been received under the contract. This principle is, however, 
not exclusive, that is, the possibility of such restitution is not a prere- 
quisite of rescission, as generally in the common law of this country. 

It is not always possible to restore things as they were before the forma- 
tion of the contract, whether because they have been consumed or have 
perished or services rendered cannot be restored. In such cases, it is the 
court’s power and duty to settle the compensation to be paid for the con- 
sumption or enjoyment of things and services for which the other party 
has not received any counterperformance.* The amount will be decided 
according to the stipulations of the contract which, although dissolved, 
was not null and void. If the use of things brought fruits or bore interest, 
this must be accounted for, while expenses for upkeep, repair, and even 
improvement of the thing restored must be refunded. 

The approach of French law to the effect of rescission on the rights of 
third party is fundamentally different from that of the common law. 
The principle that proprietary rights cannot be destroyed by the rescis- 
sion of a contract after they have passed into the hands of third persons 
who are purchasers for value in good faith without notice of the voidable 
nature of the contract, is not known in French law. The opposite principle 
is applied, based on the rule resolutio iure dantis resolvitur ius accipiendi; 
consequently, dissolution of a contract puts an end to all rights which 
were acquired by third persons under it. Title acquired from the de- 


® Planiol-Ripert, 6 Trait. prat. 583. In the case of a rescission of sale where the price was 
partially paid, according to art. 1183 things have to be put back into the same condition as if 
the sale had never existed. The Court of Cassation found that the decision which rescinded 
the contract was correct according to art. 1183 when it ordered the restitution of the part 
payment without interest in consequence of the fact that the seller was also deprived of the 
use of the land and did not receive any interest on the part of the purchase price not yet paid. 
Ville de Paris v. Bourgeois, Court of Cassation, Feb. 7, 1944, [1944] Dalloz, 58. 

In another case it was decided that on rescission of a contract of sale the buyer had to re- 
store to the seller all the profit he made on the sale of some of the goods which were to be re- 
stored to the seller. Kessas v. Yergui Seddei and others, Court of Cassation, Dec. 23, 1936, 
[1937] Gaz. Pal. I, 378. 

8 Court of Cassation, May 4, 1898, [1898] Dalloz I, 457. 

“ Planiol-Ripert, 6 Trait. prat. 585. In the case of Pamard v. Soc. Moreau & Cie., D, who 
was exclusive owner of certain patents, assigned the full license right of exploitation of the 
patent in 1927 to Société M. & Cie. The latter assigned this license to Pamard, and Pamard 
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fendant in a suit for rescission is no defence to eviction of third parties.% 

Certain rules protect third persons against the harsher consequences 
of rescission. Acts of management of property remain valid in favor of 
third parties in good faith as against the rescinding party.®* Special rules 
apply to the sale of land. The vendor has a preferential lien on the land 
for the unpaid purchase price, if he has recorded it in the register of 
mortgages.” In order to protect third party purchasers, it has been en- 
acted that no action for rescission can be instituted for nonpayment of 
the purchase price for land if the vendor has lost his preference, e.g., 
where he fails to register his claim in the register of mortgages or where 
he has lost the privilege by having failed to show a writ for the amount, 
etc.® Third parties who acquire personal property are protected by the 
rule that possession is equivalent to good title, and bona fide purchasers 
are therefore usually protected.® In spite of these rules, the principle of 
excluding the jus tertii in case of rescission of contract is not satisfactory 
from the point of view of the general security of transactions. 

The effects of rescission in Swiss law are similar to French law with the 
exception of the rule concerning proprietary rights of third parties. Re- 
scission dissolves the contract as of the time of its formation. All rights 
and duties arising under it are extinguished, and the parties have to re- 
store to each other whatever they acquired under the contract. The 





assigned it to G. In an action for breach of contract by D. against Soc. M. & Cie., it was 
found that the defendants failed to perform any of the stipulations of the contract and the 
decision of the court was the recission of the contract of assignment. The court also declared 
the subsequent assignments of the license invalid because “the nonperformance of the promised 
conditions had a retroactive eflect even against third parties.” Pamard v. Soc. Moreau & Cie., 
Court of Cassation, Mar. 18, 1929, (1929] Sirey I, 211. 

* The rescinding party may start an action for “revindication” of property after having 
got a judgment of rescission. In practice the plaintiff will jointly sue the contracting party 
and the third party to whom the property was conveyed. 

6 A contract of sale of land was rescinded. It was decided that the licensees who had per- 
mission to extract coal from the land were not liable to account for their acts because they did 
account for the fruits removed from the land to the owner whose right had been attacked and 
was dissolved in this action. Court of Cassation, July 18, 1854, [1854] Dalloz I, 357. 

87 Articles 2106, 2108 Civil Code. 

68 Law March 23, 1855, art. 7. The same law provides that all judgments pronouncing the 
rescission of anact of conveyance must be entered on the margin of the register of lands (mort- 
gages) within one month of the date of judgment. The attorney who fails to do so is liable to 
penalties. Ripert, 2 Traité élémentaire 1204 (No. 4102); Planiol-Ripert, 10 Trait. prat., 285 
(No 259). 

69 Civil Code, article 2279: “Possession is equivalent to title with respect to personal 
property. 

“Nevertheless a person who has lost a thing, or from whom it has been stolen, can claim it 
from the person in whose hand he finds it, during three years from the date of the loss or of the 
theft; but the latter has his remedy against the individual from whom he has received it.” 
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governing principle is that the rescinding party is entitled to be put into 
a position as if he had not performed anything.” The restitution must be 
made in kind (in natura), and only if this cannot be done must the re- 
scinding party be compensated for what cannot be restored. The just 
amount of compensation must be ascertained according to the principles 
of unjustified enrichment and not according to establishment of the full 
value.” This latter principle again shows the equitable approach of the 
Swiss courts: e.g., since goods which the defaulting party has sold and 
which meanwhile have appreciated in market value cannot be restored in 
kind, the rescinding party can only reclaim the price for which the goods 
were sold and not their actual (increased) value. Restitution can be 
claimed mutually by both parties, irrespective of whether the defaulting 
party was at fault or not. If, however, the promisee by his own fault 
rendered himself incapable of restoring what he has received, he is barred 
from exercising his right of rescission and must fall back on the other 
remedies open to him.” As respects the effect of rescission upon bona 
fide third parties, the jus terlii precludes any claim of the rescinding 
party to restitution.” 


DIFFERENCES AND SIMILARITIES 


Against the background of the common law rules, the civil law rules 
on rescission of contracts for breach exhibit some important differences. 

In the common law, a party is entitled to rescind a contract for breach 
only in those cases in which the breach is material, fundamental, or, as 
it is usually said, is also a breach of a condition which forms an express 
or implied term of the contract.” Rescission of a contract is not permitted 
for a casual, technical, or unimportant breach, but only for a breach so 
substantial as to tend to defeat the very object of the contract.7> No such 
genera] limitation exists in French or Swiss law. Any breach may give 
rise to rescission unless there is some circumstance in consequence of 
which it is inequitable for the court to grant rescission (in French law), 
or withdrawal from the contract is contrary to good faith (in Swiss law). 
Moreover, under neither French nor Swiss law is a breach in the technical 
sense a necessary prerequisite to rescission; innocent delay or inculpable 
failure to perform is sufficient. No distinction is made between a breach 


7” 49 BGE II, 292. 

7 Résch v. Rabbiosi, May 27, 1931, 57 BGE, II. 323; also Bundesgerichtpraxis 218. 
™ 37 Schweizerische Juristen-Zeitung (1940/41), 297. 

3 yon Tuhr/Siegwart, 598. 

% Salmond and Williams, On Contracts, sec. 190. 

™ Black, Rescission of contracts (2 ed. 1929), sec. 197. 
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of condition and a breach of warranty; either may lead to rescission of the 
contract. In the civil law, therefore, the consequences of nonperformance 
are more severe than in the common law, where, apart from an essential 
breach, only innocent failure of consideration may render rescission possi- 
ble. 

The effect of rescission upon the possibility of claiming damages for 
nonperformance in the common law is different in English law from the 
principles generally followed by American courts. According to the Ameri- 
can law, disregarding a few exceptions, if the injured party elects to re- 
scind the contract, he thereby waives his right to sue upon it. After re- 
scission for a breach, action cannot be maintained on the contract, and 
there is no right to damages.” In the English law, an injured party who 
elects to rescind the contract, is entitled, in addition to rescinding, to 
recover damages for the loss of the contract as a whole, unless there is a 
provision to the contrary in the contract.” French law, as we have seen, 
permits the recovery of all damages in addition to rescinding, while 
Swiss law limits this right to damages suffered in consequence of the re- 
liance on the contract. But both French and Swiss law restrict the claim 
of damages by requiring “fault,” that is, to a technical breach. Thus, we 
find two principal views: one considers rescission as an elective remedy 
which excludes the claim for damages, the other considers it cumulative 
in addition to which the claim for damages is still possible. The former 
view is taken by American law and by German law, the latter by English 
law and French law; midway between stands Swiss law with its right to 
claim limited damages in addition to rescission. 

As a general rule, dissolution by breach is not automatic, but as a re- 
sult of the breach the contract becomes voidable at the election of the 
injured party. There may be one exception to this rule in the common 
law, namely, if the breach is of such a nature as to frustrate the contract 
by rendering further performance on the part of the defaulting party 
wholly impossible; under such conditions it seems that the contract is 
“necessarily immediately and automatically terminated by this act.’ 
In all other cases, an act manifesting the intention to rescind is necessary. 
As to how and when such manifestation of election is necessary, we find 
a variation of rules. In Swiss law election to rescind must be exercised 
immediately; in American law the general rule is that the right to re- 


7612 Am. Jur., sec. 455. 

™ Salmond and Williams: On Contracts, sec. 195; Cheshire and Fifoot, Law of Contract 
(1946), 391; 7 Halsbury’s Laws of England, secs. 316, 318. 

78 See per Lord Wright in Constantine Line v. Imperial Smelting Corporation, [1942] 
A.C. 154, 191; Hirji Mulji v. Cheong Yue Steamship Co., [1926] A.C. 497, 510. 
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scind must be exercised within a reasonable time; in English law there 
is no rule of law that one must rescind immediately or within a reason- 
able time. But in all of these systems, once the injured party has elected 
to rescind, he must abide by his decision. In French law, and also in 
German law, a promisee who sues for damages for nonperformance may 
change his mind and rescind later.” 

The effect of rescission by breach as respects restoration of the status 
quo also shows variation, though it seems that the major difference is 
between the two branches of common law. The general idea at the basis 
of rescission is that what has been parted with shall be restored on both 
sides, although this does not mean that an absolute restoration of the 
condition existing at the time of the formation of the contract is neces- 
sary. Substantial and equitable restoration is required by American, 
French, and Swiss law. English law, however, seems to deny in the case 
of rescission for breach such general right to restitution to both parties. 
The problem is somewhat controversial in English law. Yet it seems to be 
a general principle in English law that the party through whose breach 
the rescission has come about has no right or remedy in respect of his 
partial performance. He cannot sue on the express contract, for it con- 
tained no term providing for payment otherwise than on completion of 
the work; and the law refuses to recognize in his favor any substituted 
implied contract under which he may recover compensation for his ex- 
penditure and services before rescission. Only if the part performance 
takes the form of payment of money can the defaulting party recover.*° 
This seems to show that the general right of both parties to restitutio in 
iniegrum, which exists in the case of rescission for fraud in English law, 
does not exist in the case of breach.*! 

Regarding the effect of rescission upon the intervening rights of third 
parties, American, English, Swiss, and German laws stand on the prin- 
ciple that proprietary rights cannot be destroyed by rescission of the 
contract after they have passed into the hands of third persons who are 
bona fide purchasers for value. Only French law takes the opposite view, 
although substantial exceptions are allowed to mitigate its effects. 

The discharging effect of a breach will thus vary substantially accord- 


7 He may do this until he gets a final judgment ordering performance or the payment of 
damages for nonperformance. 

80 Salmond and Williams, On Contracts (2 ed. 1945) sec. 196; Boston Deep Sea Fishing 
and Ice Co. v. Ansell (1888) 39 Ch. D. 339, 364-5; Forman and Co. Proprietary v. The Ship 
Liddesdale [1900] A.C. 190.—Contra: Cheshire and Fifoot, Law of Contracts (1946) 390.— 
It is also contended that in such cases there is no real question of rescission on the part of the 
defendant. 12 Am. Jur. 451. 

*! Dies v. British and International Corporation [1939] 1 K. B. 724. 
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ing to the law governing the contract. A breach of warranty, e.g., which 
would not permit rescission of the contract in common law, may serve 
as an opportunity to withdraw from the contract altogether if French 
or German law be applied.* It is therefore useful to bear in mind these 
differences whenever international transactions are considered. 


82 In this country, the rule concerning warranty would be different from the English law. 
See Uniform Sales Act sec. 69(1)(d). It must also be mentioned that the principles and rules 
above discussed are not always applicable to sales, which generally are subject to special laws 
or codes. 
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Philosophy of Law and Jurisprudence in 
Britain (1945-1952) 


I 


| THE STUDY AND PROFESSION of the law in England and the 
same activities in America, there are certain differences which are at least 
as important as the similarities. Though perfectly familiar to most Ameri- 
can lawyers, these differences are often overlooked, and since an account 
of English legal thought at any period is hardly intelligible unless they 
are remembered, I shall prefix my account with a reminder of the familiar. 
First, but least important, is the difference in scale. The number of practic- 
ing lawyers, law teachers, and students in Britain is minute in compari- 
son with the United States, and the opportunities for the publication of 
articles on general or abstract subjects connected with the law is corre- 
spondingly small. There are at present five legal' and four philosophical 
journals where such articles may occasionally appear; so compared with 
the vast flood of American legal writing, the work of English philosophers 
and jurists is bound to appear a mere trickle. 

Secondly, the English legal profession is still divided into two rigorously 
separated branches, and in spite of a certain overlap in litigation in the 
lower courts and in conveyancing and advisory work of a medium degree 
of difficulty and importance, this division between solicitors and bar- 
risters still represents a genuine specialization of function. In addition, 
there is among English barristers a degree of specialization in different 
branches of the law far greater, I think, than among lawyers in America. 
For though every division of the High Court of Justice in England has 
jurisdiction to administer both law and equity, yet the Chancery Division 
is in practice still very much a court of equity and the Queen’s Bench 
Division a court of common law. Most barristers regard themselves as 
either “a common-lawyer,” or ‘‘a Chancery barrister” and work normally 
in only one of the divisions of the High Court, and to a slightly lesser 


H. L. A. Hart is Professor of Jurisprudence, Oxford University, and a Member of the Eng- 
lish Bar. 

1 These (with the abbreviations used here) are: The Law Quarterly Review (L.Q.R.); 
The Modern Law Review (M.L.R.); The Cambridge Law Journal (C.L.J.}; The Juridical 
Review; British Year Book of International Law. 
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extent this is true of the judges. Of course, unlike the division of function 
between solicitors and barristers, the division between barristers is not a 
matter of law; any barrister has, in fact, the right to be heard in any di- 
vision of any court in England, but the line between equity and common 
law counsel is in practice maintained partly because of the very great 
difference in technicalities of procedure and partly because the differences 
in the type of work are still sufficient to attract men of different cast of 
mind and temperament. This double specialization of function and of 
subject matter is apt to diminish for the lawyer the utility of an under- 
standing of general principles and in the course of time to atrophy any 
original taste for speculation about them, even if it does not make him 
generally sceptical of its value as a part of legal education. Of course, the 
universities have done much in recent years by a steady refusal to regard 
legal education as merely a vocational training to counteract the narrow- 
ing effect of professional specialization. 

But in assessing this influence the third and perhaps most important 
difference between British and American legal ways must be borne in 
mind. In England a university degree is not required as a qualification for 
entry into either branch of the legal profession, and though a considerable 
number of solicitors and barristers in fact have university degrees, a 
large percentage of these have graduated in other subjects than law.’ 
The present Lord Chancellor and the present Master of the Rolls are 
graduates of Oxford University, but neither of them took his degree in 
law; in common with a surprisingly high proportion of distinguished Eng- 
lish lawyers, they graduated in the famous Oxford combination of phi- 
losophy and ancient history, known technically as Literae Humaniores 
but popularly as “Greats.’’ Of the present Chancery Bench of seven 
judges, four hold no law degree and one studied law at Cambridge Uni- 
versity for one year after graduating in engineering. Perhaps a slightly 
higher proportion of common law judges now hold law degrees. 


II. PaHitosopHy oF LAw 


For these among other reasons, the expression “philosophy of law” 
has never become domesticated in England. The words have still a for- 
eign ring, and even to the academic lawyer the effort to relate the sub- 
ject of his study to some theoretical Weltanschauung has seldom seemed 


2 See Gower, “English Legal Training,” 13 M.L.R. (1950) 137. Fifty-seven per cent of the 
barristers admitted in 1949 were graduates, and of these about 70% held law degrees. Thirty- 
six per cent of the solicitors admitted in this year were graduates, and of these seventy-three 
per cent held law degrees. These figures refer only to degrees of British universities; if degrees 
of Colonial, Dominion, or foreign universities were taken into account, the percentages would 


be slightly higher. 
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worthwhile; if he believes at all that there are points where law and 
metaphysics meet, these are felt to be on the periphery of his concerns 
if not in an outer darkness. Yet in England as elsewhere, philosophy of 
law exists,* but books on it are written and, for the most part, read by 
philosophers, not lawyers. Every year the universities turn out numbers 
of men who as part of their course in philosophy have studied, often in 
the original Greek and in very great detail, such works as Plato’s Republic 
and Aristotle’s Nicomachean Ethics and so have discussed and reflected 
upon what are in fact the fundamental issues of legal philosophy. But it 
is true that the fruits of such reflection only rarely emerge in a form which 
would naturally attract the interest of the lawyer. This apart from its 
intrinsic merit makes Mr. W. D. Lamont’s The Principles of Moral 
Judgment (1946) an unusual book. Its professed object is to elucidate the 
nature of moral judgment, but in fact it contains a most original and valu- 
able analysis of the concept of Justice and of the related concepts of Right, 
Duty, Interest, and Responsibility. The absence of any general statement 
of a philosophical position and the detailed and piecemeal character of 
the analysis with its references to a number of legal cases make the book 
appear at first sight very unlike a continental philosophy of law. But 
in its own distinctive empirical manner, it covers the same ground as an 
overtly metaphysical work such as Del Vecchio’s Justice, and indeed 
reaches similar conclusions. But where Del Vecchio offers a ‘“Trans- 
cendental Deduction’”’ of the principle of justice in the tradition of critical 
idealism, Professor Lamont attempts a perhaps more sober elucidation 
and vindication of the contention that the standards of justice implied in 
moral and legal judgment are in some sense necessary, not accidental, 
and “follow from our nature.” Del Vecchio’s book itself has recently been 
translated into English and edited by Professor A. H. Campbell of Edin- 
burgh University, with an illuminating introduction and many explana- 
tory notes; these two works together with C. K. Allen’s Justice and Ex- 
pediency (in Interpretations of Modern Legal Philosophy, 1947) certainly 
represent a genuine advance in the analysis of the specific concept of 
justice and establish the value of careful and detailed philosophical specu- 
lation about law to the lawyer. 


III. JURISPRUDENCE 


There are of course no hard lines of division between the unfamiliar 
“philosophy of law,” the comparatively recently received “theory of 


* A. L. Goodhart, English Contribution to the Philosophy of Law (1949) shows that only 
if “philosophy” is identified with ‘philosophical system” can the value of this contribution be 
denied. 
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law,” and the familiar “‘jurisprudence;” for what is taught and discussed 
in English universities as jurisprudence is, and always has been, a loosely 
related family of questions about law. But whereas in no examination for 
a law degree is the philosophy of law even an optional subject, jurispru- 
dence is in nearly every university in the country a compulsory one, and 
though only in six universities does jurisprudence figure in the title of 
a chair, a very great number of university teachers in fact teach this 
subject as part of the normal instruction. What is currently conceived as 
the scope of the subject (and perhaps the point of teaching it) may be 
best understood from a typical list of the books the student is recom- 
mended to read and the questions he is expected to answer in his written 
final examination. 


BOOKS 


Allen, Law in the Making. 

Bryce, Studies in History and Jurisprudence, Vol. II. 
Friedmann, Legal Theory. 

Goodhart, Essays in Jurisprudence and the Common Law. 
Holland, Elements of Jurisprudence. 

Jethro Brown, Austinian Theory of Law. 

Jones, Historical Introduction to the Theory of Law. 
Maine, Ancient Law (Pollock’s edition). 

Maitland, Collected Papers. 

Modern Theories of Law (ed. Jennings). 

Paton, A Text-book of Jurisprudence. 

Pollock, A First Book of Jurisprudence. 

Pollock and Wright, Possession in the Common Law. 
Pound, Introduction to the Philosophy of Law. 

Salmond, Jurisprudence. 

Vinogradoff, Common Sense in Law; Historical Jurisprudence. 
Cardozo, The Nature of the Judicial Process. 

Holmes, The Common Law. 

Grey, Nature and Sources of Law. 

Hohfeld, Fundamental Legal Conceptions. 


QUESTIONS 


1. What is a legal fiction? Is the personality of a corporation one? 

2. “The method of interpretation of statutes should be less analytical 
and more functional; it should discover the effect of the legislative pre- 
cept so as to give full weight to the social values it intends to secure.” 
Is this a proper attitude for the judges to take to legislation? 
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3. Is ownership a relation between persons and a right, or between 
persons? 

4. Is the distinction between law and equity (A) necessary (B) de- 
sirable? 

5. Compare and contrast the views of the nature of the law of either 
(A) Jerome Frank and Cardozo, or (B) Savigny and Maine. 

6. To speak of “‘abuse of rights” is to abuse language. Do you agree? 
7. Define negligence, intention, and motive as legal concepts. 

8. “All lawyers need to know about sovereignty is where the law places 
it.’ Discuss. 

9. Can natural law play a useful rdle in the modern world? 

10. In what sense or senses are the following to be considered sources 
of law: Custom; the Law of Nature; the Grundnorm? 


It is perhaps evident from these two lists that jurisprudence is still 
predominantly, though by no means exclusively, analytical in one sense 
of that much abused word; for though it would be as difficult here as in 
America to find in the universities any significant traces of the concep- 
tion of the law, sometimes ascribed to the “analytical” jurist, as a rigid 
system in which deductive reasoning was the only tool needed by the 
judge in order to apply the law, yet problems of analysis, of clarification, 
and of definition form in most cases the hard core of jurisprudence teach- 
ing. Of course, the conception of jurisprudence, as in this sense mainly 
analytical, has always been the object of attack in Britain from many 
different quarters. Clarity, it is said, is not enough; and to put so much 
emphasis on the importance of questions of definition and analysis is 
indirectly to encourage the vicious abstraction of the law from its social 
and political context and purposes to which the English lawyer’s mind 
is congenitally prone. To some the persistence of this analytical tradi- 
tion, in a period of great social and economic change such as the last 
decade in Britain, has appeared an almost inexplicable anomaly, and 
certainly the most important work in the jurisprudence of the last seven 
years has been the effort to displace it made by Dr. Julius Stone in his 
monumental The Province and Function of Law (1950)* and Professor 
Friedmann in his two books, Legal Theory (1944) and Law and Social 
Change in Contemporary Britain (1951). 

Both Dr. Stone and Professor Friedmann in his first book put together 
what the analytically minded jurist parts asunder, and show him why 
for an understanding, as distinguished from a knowledge of the law, its 
connection with the philosophical, political, and economic background 


‘First published in Sydney, Australia, in 1946. 
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is necessary. Accordingly, in both these books there appears something 
which is a novelty in English jurisprudence; this is, an account, neces- 
sarily compressed, of a vast number of different philosophical systems 
and schools of thought which have influenced legal development. The 
English lawyer is prone to view this with suspicion, for it is felt that either 
philosophy should not be done at all, or it should be done at first hand. 
But Dr. Stone and Professor Friedmann make this excursion into philos- 
ophy only as an ancillary, though important, part of their main task, 
which is to demonstrate to the English lawyer, reluctant to believe it, 
that behind the often deceptive formal structure of every legal system 
there lurks an ideology compounded of diverse philosophical, political, 
moral, and economic strands. This, both writers argue, is the prime les- 
son which jurisprudence has to teach not only to the academic lawyer 
but to the judge and the practitioner, for unless it is learnt there can 
be neither an understanding of the actual working of the legal system nor 
rational control over its development. In Dr. Stone, it may be said, the 
English lawyer has at last his Pound, to teach him how to assess the man- 
ner and degree in which English law adjusts the various conflicting inter- 
ests in society and at least to ask, if not to answer the question, how should 
such interests be adjusted. Dr. Friedmann’s second book is a detailed 
application of this sociological theme to contemporary England where, 
owing to the vast political, economic, and social changes (“the Welfare 
State”’) the legal system, though remaining formally the same, has come 
in many ways to perform new functions. The book illustrates in detail 
the extent to which both the control by the State of activities previously 
left to the individual and the protection of the individual’s essential needs 
by a vast system of social services has had repercussions on every branch 
of English law, and has introduced hybrids, such as the public corpora- 
tion, which put out of joint the traditional types of legal classification. 
Old distinctions have become blurred and new ones necessary. His book 
also contains a study of the attitude of the judiciary to the new collectivist 
spirit stirring beneath the old individualist forms, of the adaptation of 
private law remedies to public purposes, and of changes in methods of 
interpretation of statutes due to an altered conception of the relation 
between the state and the individual. 

The second most important work in this period is of a very different 
character. In the last twenty years, philosophy in England, including 
moral philosophy, has been mainly occupied with the analysis of language, 
and the older traditional problems have been posed and discussed as 
«questions of meaning, not as questions of fact. There has, of course, been 
a parallel movement in America, but English philosophers, especially 
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latterly, have been far less concerned with the formalized disciplines of 
science, mathematics, and logic and instead have been concerned in the 
philosophy of ordinary language (which is in part the language of the 
historian, the art critic, and the lawyer) and in discriminating various 
different types of empirical discourse and the processes of argument ap- 
propriate to these various types. At the start this movement was in- 
spired by the conviction that most, if not all, philosophical questions 
could be simply dissolved by showing their origin in some misunder- 
standing of the language in which they were discussed; and certain typi- 
cal fallacies were identified, such as that of treating as questions of fact 
what were really verbal questions; or of thinking that every substantival 
expression (including abstract general nouns) stood for some separate 
thing. 

It is obvious that philosophy in a style, or indeed a temper, so reminis- 
cent of Bentham, is of peculiar relevance to jurisprudence, and it is sur- 
prising that it was not until 1945 that the new techniques of linguistic 
analysis were seriously applied to the law. In this year Professor Glanville 
Williams published in an article on International Law and the Controversy 
Concerning the Word “‘Law’’® a vigorous criticism of the jurists who have 
debated whether international law is “‘really”’ law, as if it were a factual 
question and not a verbal one depending on convention, which the theorist 
is free to follow or reject. Here each twist and turn in the prolonged 
logomachy from Austin to the present day is delineated by the author 
with equal zeal and distaste. This was followed by five articles on Lan- 
guage and the Law (61, 62 L.Q.R., 1945-46) in which the author applied 
his critical tools to a vast number of legal topics. These articles contain 
not only a sceptical examination of the often irrational importance at- 
tributed to variations in legal phraseology, but also a valuable discussion 
of the special problems that arise in the application of legal rules from 
the fact that most of the important terms involved have only a nucleus 
of fixed or stable meaning, or represent a line drawn often arbitrarily in 
a continuum. Among other topics which this widely ranging survey 
covers are problems of identity and classification, specificatio, implica- 
tion in the law, and the general character of definition. All this is richly 
illustrated with a number of examples drawn from the law reports and 
concludes with an attempted analysis of the “ought” of legal rules by 
reference to the notion of “emotive” meaning. I think few contemporary 
philosophers would share the author’s extreme nominalism and would 
contend that the lines drawn in the application of legal concepts to facts 


$22 British Y.B. of International Law (1945) 146. 
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are less arbitrary than he suggests; they would also claim that he has 
ignored the multiplicity of ways in which words have meaning and the 
diversity of the functions they perform. But there is no doubt that these 
articles not only sweep away much rubbish, but also contribute much to 
the understanding of legal reasoning. In 1947 this author published the 
tenth edition of Salmond’s Jurisprudence with substantial alterations 
and additions to the text, and here too some of the hoarier questions of 
jurisprudence are subjected to a stringent verbal analysis. 

There are, | think, no “legal realists” in England in the American sense 
of these words. For important as the courts are, they have never appeared 
so important or so free in their operation as to make plausible the con- 
tention that law is merely a prediction of what the courts will do or the 
definition of legal rights and duties in terms of remedies. On the other 
hand, the best criticisms of these American doctrines known to the present 
writer are to be found in W. W. Buckland’s Some Reflections on Juris- 
prudence (1945), and in a review of Jerome Frank’s Courts on Trial by 
Professor A. H. Campbell. Buckland’s chilly little book deals perhaps 
somewhat harshly with German jurisprudence, but it is a remarkable 
example of clarity, shrewdness, and brevity. Professor Campbell’s com- 
bination of analytical power and sympathetic insight into the most di- 
verse juristic approaches are exhibited not only in the edition of Del 
Vecchio’s Justice already mentioned, but in /nternational Law and the 
Student of Jurisprudence,’ Fascism and Legality,’ and perhaps even more 
in a series of detailed and comprehensive reviews, including both Dr. 
Stone’s® and Professor Friedmann’s first book,'® which are paradigms for 
work of this kind. 

It is surprising to find how small a contribution to English jurisprudence 
in these years has been made by writers in the natural law tradition, for 
it might have been expected that the extension of state activities into the 
sphere of the individual would have provoked some vigorous restatement 
at least of Catholic natural law doctrines. But apart from Professor 
D’Entréves’ Natural Law (1951) with its reminder of the different réles 
and meaning of natural law at different periods and its insistence that 
there is a point of intersection between law and morals, only Mr. Richard 
O’Sullivan’s nostalgic lament for a common law uncorrupted by statute 


§ 13 M.L.R. (1950) 445. See also A. L. Goodhart’s valuable “An Apology for Jurisprudence” 
Interpretations of Modern Legal Philosophies (1947) 283-302. 

7 Transactions of the Grotius Society, vol. 35 (1950) 113. 

862 L.Q.R. (1946) 141. 

911 M.L.R. (1948) 235. 

1061 L.Q.R. (1945) 307. 
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(The Inheritance of the Common Law, 1950) represents the Thomist tradi- 
tion at least for the general public, though the two series of Papers Read 
to the Thomas More Society (1948-1949) contain some important papers 
for those not in need of persuasion in the matter of first principles.” 
Finally, studies in comparative law have inspired the criticism of a 
venerable cliché concerning the general character of English law. Pro- 
fessor F. H. Lawson’s Rational Strength of English Law (1951) shows that 
rationality is not the monopoly of codes and that judged both by the 
test of logical coherence and appropriateness of means to ends, English 
law, in spite of its disorderly appearance, is not inferior in this respect to 
the systems of either the Continent or America. So too, Mr. N. S. Marsh, 
using Max Weber’s terminology, has shown in his Principle and Discre- 
tion in the Judicial Process'* how both “rational” and “irrational” methods 
of judicial decision are used in Anglo-American and Continental systems 
alike in response to a varying need for flexibility and certainty in the law. 


IV 

These are I think the main features of English jurisprudence and legal 
philosophy since the war, and I will now hazard a guess at the future. 
I think that English jurisprudence will remain predominantly analytical 
in temper, in the universities at least, and that sociological jurisprudence 
for all its importance at the present time and for all the skill of its present 
exponents will not be a serious rival. Most teachers of law, I believe 
(though here I may be rashly generalizing from experience at Oxford), 
would consider that the main justification for the inclusion of jurispru- 
dence as a compulsory subject lies in the opportunities it presents to 
teach young men at a formative period in their mental life to continue 
to think clearly and precisely even when, as is the case with the funda- 
mental notions involved in the structure of a legal system or lying on its 
boundaries, the subjects themselves may be vague. Aristotle thought 
that young men should not learn moral philosophy because they were 
without the practical experience which alone could make it profitable, 


4 See especially ‘““The Limits of Law and Legislation” by Ivo Thomas, O.P. (1948 series) 
7 and “Law and Political Power” by J. F. Rogers, S.J. (1949 series) 101. 

2 Of course the extension during the war and subsequently of the judicial and legislative 
powers of the executive have been the anxious concern of many writers quite uncommitted 
to the natural law tradition. See especially Lord Justice Denning, Freedom Under the Law 
(1949) for an assessment of the character and adequacy of the safeguards of individual free- 
dom, and C. K. Allen, Law and Orders (1945). 

368 L.Q.R. (1952) 226. See also for a more extensive treatment his ‘Deduction and In- 
duction in the Law of Torts: A Comparative Approach,” 33 Journal of Comparative Legisla- 
tion and International Law, 3rd Series, 59. 
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and for somewhat the same reason many teachers of jurisprudence feel 
that training in analysis of fundamental legal concepts and distinctions 
is more educative than study of social influences or policies. On the other 
hand, I think the auspices are very favorable for a rapprochement be- 
tween jurisprudence and philosophy. For not only does contemporary 
philosophy concern itself with ordinary language, but it speaks it too; 
and there is now no barrier of metaphysical jargon of technical terms to 
divide the two subjects. What is more important is that in the last seven 
years there has been a remarkable concentration of philosophical interest 
on those topics which are of special importance to lawyers. In particular, 
the notion of a rule and the logical features of expressions which invoke 
or apply rules have been at the centre of recent philosophical discussions," 
and, as part of a general redescription of our notions of mind and body," 
there has also been much detailed study of the concept of an action, the 
results of which are of obvious importance in the elucidation of “inten- 
tion,” “motive,” and “‘will’’ and should lead in time to an elimination of 
confusion surrounding the terms “objective” and “‘subjective” in juris- 
prudence. New analyses of the functions of names and descriptions may 
prove to be relevant to legal problems concerning identity and mistake 
as to party in contract, and to the interpretation of documents, while the 
discovery that one statement or rule may be about another statement or 
rule in many different ways, could provide a basis for an improved ac- 
count both of the structure and the interrelation of legal systems and of 
the relations between legal and moral rules. Finally, the interest in types 
of argument that may, as in morals and law, be rational without being 
conclusive and in the ways in which concepts not susceptible of rigid 
definition but of “open texture” are applied may help jurists to emanci- 
pate themselves finally from the notion that deductive proof exhausts 
the notion of reasoning which has inspired both dogmatic obscurity and 
sceptical extravagance in the past." 





4 See J. L. Austin, “Other Minds,” Proceedings of the Aristotelian Society, Suppt., vol: 
XX (1946) 169-174; R. M. Hare, The Language of Morals (1952). 

18 See Gilbert Ryle, The Concept of Mind (1949). 

16 The relevance of contemporary philosophy to jurisprudence may be seen in “The 
Theory of Sovereignty Restated” by W. J. Rees, 59 Mind (1950) 495; B. E. King, “Proposi- 
tions About Law,” 2 C.L.J. (1951) 31; and in essays by F. Waismann, the present writer, and 
J. Wisdom in Logic and Language (1951). 
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INTERNATIONAL JUDICIAL ASSISTANCE 


REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE 


I 


It has become a commonplace that the United States with its programs of 
political, military, economic, and cultural co-operation has become one of the 
most internationally minded countries of the world. But this does not apply 
to our judicature. The judiciary remains immured in an isolationism which 
has endured with little change since the early days of the republic. Practi- 
cally all the principal countries of the world, except the United States, have 
entered into treaties codifying the practice of international judicial assistance. 
But our federal and state courts must rely for their extraterritorial procedures 
on usage and custom which are difficult of ascertainment, inefficient, outmoded, 
and generally unsatisfactory. The recent report of the Inter-American Juridical 
Committee on international practice and procedure is evidence, however, that 
efforts to correct this anomaly may eventually succeed.! 

After the publication of the Draft Convention on Judicial Assistance by the 
Harvard Research in International Law in 1939,? the Departments of State and 
Justice were urged to carry on their own studies in international practice and 
procedure. When it became evident that the second world war would prevent 
any attempt to improve our juridical relations with European countries, the 
Secretary of State and the Attorney General agreed that a procedural conven- 
tion, such as the Harvard Draft, if negotiated between the states of the Pan- 
American system, would be helpful in the administration of justice. The Inter- 
American Bar Association at its first meeting in Habana in March, 1941, 
endorsed the proposal. Pearl Harbor caused the program to be put aside. 

After the cessation of hostilities, an attempt was made to have the subject of 
judicial assistance placed upon the agenda of the Ninth Conference of American 
States at Bogota in 1948. But it was not until 1950, at the first meeting of the 
Inter-American Council of Jurists held at Rio de Janeiro, that the subject of 
international procedures was taken up. The Council entrusted to its per- 
manent working organization, The Inter-American Juridical Committee, con- 
sideration of whether the subject of international co-operation in judicial pro- 
cedures was appropriate or desirable for seeking uniformity of legislation. 


1 Inter-American Juridical Committee, Report on Uniformity of Legislation in Interna- 
tional Cooperation in Judicial Procedures. (Mimeographed). For a comprehensive survey of 
international judicial procedures in federal and state courts, see Jones “International Ju- 
dicial Assistance: Procedural Chaos and a Program for Reform,” 62 Yale L. J. (March 1953) 
515. 

*33 Am. J. Int. Law, Supp. June, 1939. 
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On September 23, 1952, the Committee rendered its first report. It covers 
one of the variety of topics usually considered as embraced by the subject 
‘judicial assistance’—the performance of procedural measures in a foreign 
state. Procedure in civil cases only is considered. Actually, the topic consists of 
two’ subjects, Service of Process and Obtaining of Evidence in one country for 
use in a judicial proceeding pending in another. By common consent, these two 
procedures should be given first attention in any reform of international practice. 

The report bears the signatures of six members of the Committee: George H. 
Owen of the United States, who served as Reporter; F. A. Urstia of Mexico; 
Francisco Campos of Brazil, Chairman; Osvand Vial of Chile; Mariano Ibérico 
of Peru and José Joaquin Caicedo-Castillo of Colombia. The members are not 
representatives of their own governments, but of the Organization of American 
States. 


II 


The Committee proposes a solution of the difficulties in litigation where a 
procedural act must be taken in a foreign country with a different legal system 
which either will not permit the performance of the act within its territory by 
other than its own officials, or will not lend the assistance of its own courts. The 
report does not catalogue all the impasses and deficiencies in procedure 
which plague the international practitioner, such as those which have led the 
American Bar Association,‘ the American Society of International Law, and 
many other legal organizations to recommend reform of international practice. 
But the Committee’s approach is practical rather than doctrinaire. 

Preliminary to proposing a solution of existing unsatisfactory conditions, the 
report highlights two basic differences between the civil law and the common 
law systems of procedure which cause the difficulties: 

First, Latin-American justice relies primarily on the judges and other officials 
in the performance of procedural acts, allowing and requiring the judge to con- 
trol the course of proceedings, ordering the production of evidence and directing 
other procedures ex meru motu. The Anglo-American system, on the other 
hand, leaves responsibility to the parties themselves. 

Second, Latin-American justice recognizes both the necessity and the suffi- 
ciency of the interposition of officials, judicial or administrative, as a guarantee 
of authenticity and veracity. Here a characteristic of the substantive civil law 
is reflected in its procedure, and much of the evidence introduced in litigation 


The Harvard Draft Convention treats three: Service of Judicial Documents, Obtaining 
Evidence, and Obtaining Information on Foreign Law. These are also the three subjects 
emphasized in the Resolution of the American Bar Association recommending the establish- 
ment of a Presidential committee to draft treaties and take other necessary steps to improve 
international practice. 75 A.B.A. Rep. (1950) 120. Among others are Recognition and En- 
forcement of Foreign Judgments and the Nondiscriminatory Treatment of Alien Litigants in 
the matter of giving security for costs. 

* Proceedings, Section of International and Comparative Law, 1950, 46. 
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consists of public documents, largely in the form of writings by public or quasi- 
public officials. In contrast, Anglo-American jural relationships are created 
largely without the interposition of public officials, and the parties to litigation 
are themselves left to produce their proof, basically by the oral testimony of 
private individuals. 

Asa corollary of these differences, Latin-American jurists envision a problem 
of international practice as one of co-operation between officials of different 
governments, and discussion focuses upon obligations under international law 
of one state to aid another. American lawyers tend to look upon international 
procedures rather as problems in territorial jurisdiction. ‘“The question of 
co-operation among officials is raised only in those particular instances where 
the exercise of compulsory measures in a foreign country is desired,”’ the report 
states.° There is, however, a more striking and frequent instance where the 
American lawyer thinks in such terms, if we may regard passive toleration as 
co-operation. That is when a foreign government either prohibits entirely, or 
limits, the use of American procedures in serving judicial documents or obtain- 
ing evidence by deposition within its territory.® 

Extra-territorial procedures are considered against the background of four 
characteristics of Latin-American law, only two of which have even partial 
recognition in Anglo-American law: 

1. The use of Letters Rogatory for many purposes other than obtaining evi- 
dence. 

2. The Diplomatic Channel for transmitting Letters Rogatory. 

3. The necessity of the intervention of foreign officials for serving process 
abroad. 

4. The necessity of the intervention of foreign officials for obtaining evidence 
abroad. 

So inherent are these in Latin-American law and so implicit are their inci- 
dents, it is pointed out, that the sparse language of the Bustamante Code of 
1928’ and the Montevideo Treaty of Procedural Law of 1940* are almost unin- 
telligible to an American lawyer. 


’ Pp. 7. The Committee points out that the usual explanation given by our Department of 
State for its refusals to undertake for foreign governments the transmittal of letters rogatory 
to American courts “that American law does not provide for its intervention” is no explana- 
tion at all to Latin-American jurists. They even describe it as a failure to perform an obli- 
gation imposed by international law. (p. 16). 

See Jones, op. cil. supra, p. 534 et seq; 521 et seq. 

7 Articles 388-411. The Code is annexed to a Convention adopted at the Sixth Conference 
of American States at Habana, February 20, 1928. It has been adhered to by 15 states: Bo- 
livia, Brazil, Costa Rica, Cuba, Chile, Dominican Republic, Ecuador, Guatemala, Haiti, 
Honduras, Nicaragua, Panama, Peru, El Salvador, and Venezuela. 

® Articles 11-15. The convention was signed on March 19, 1940, at the Second South 
American Congress on Private International Law. See Irizarry y Puente, ‘Treaties on Pri- 
vate International Law,” etc., 37 Am. J. Int. L. (1943) 95, 116. 
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No draft articles of a treaty or convention are included in the report. We can 
only applaud the reasons: 


The Committee believes that further study and mutual understanding of the procedures 
followed in the two great legal systems is essential before a treaty could be drawn in a man- 
ner really conducive to removing present obstacles by reconciling basically different concepts 
of procedural law (p. 10). 


The Committee proffers, however, eight “Rules of Law” to illustrate the kind 
of provisions that might be adopted to establish efficient international proce- 
dures for service of process and for obtaining evidence. The text of the proposed 
rules is as follows: 


Rute CONCERNING TRANSMITTAL OF LETTERS ROGATORY 


RULE 1 


Concerning Manner of Submitting Foreign 
Letters Rogatory—Letters Rogatory 
issued by a foreign court may be pre- 
sented for their execution as authorized 
by law, to a proper court of this state, by: 

(a) An attorney admitted to practice 


in the courts of this state, or 
(b) A foreign diplomatic or consular 
officer accredited to this state, or 
(c) The public authority of this state 
which has been or may be desig- 
nated by law to receive letters 
rogatory from foreign authorities. 


RuLes CONCERNING THE SERVICE OF DOCUMENTS 


RULE 2 


(This is at present the usual practice in 
Latin America, but would require special 
enactinent in the United States in order 
to provide for general compliance with 
foreign letters rogatory requesting the 
service of a summons.) 


Concerning Service of Foreign Process 
Pursuant to Letters Rogatory—(1) A 
notice or summons issued in connection 
with a civil proceeding in a foreign court 
may be served on any person within this 
state by direction of a proper court of 
this state having general civil jurisdiction 
in the place where such person resides or 
is found, 

(2) in the manner provided by law for 
the service within this state of a like 
notice or summons issued in connection 
with civil proceedings in the courts of 
this state, 

(3) when it is shown: 

(a) that the foreign court has formally 
requested that the notice or sum- 
mons be served, by means of duly 
issued Letters Rogatory addressed 
to any court of this state; and 


(b) that such service is not contrary to 

the public interest of this state, and 

(c) that any costs or expenses incurred 

in connection with the service will 
be paid. 

(4) The court which directs the service 
pursuant to such Letters Rogatory shall 
certify the fact, manner and date thereof 
to the foreign court which made the re- 
quest or shall notify the foreign court of 
any reason why such service may not be 
made. 


RULE 3 


(This is present law under the Anglo- 
American system but may require 
special enactment in Latin-American 
jurisdictions in order to remove such ob- 
jections as there may be to the service of 
a foreign summons in a Latin-American 
country by informal means without resort 
to letters rogatory or the intervention of 
local officials.) 


Concerning Service of Foreign Process 
Without Notice to Local Authorities.— 
(1) A notice, or summons issued in con- 
nection with a civil proceeding in a foreign 
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court may be served on any person within 
this state, without any notice to or inter- 
vention of the judicial or other authorities 
of this state, 

(2) by any person authorized to do so 
by the foreign court in which the pro- 
ceeding is brought, 

(3) provided no compulsion is exercised 
within this state for the performance of 
such service. 

RULE 4 

(This is a safeguard and is designed to 
assuage the misgivings of those who fear 
the adoption of one or the other system as 
a dangerous innovation which would 
radically upset the various standards 
now adhered to in deciding questions of 
jurisdiction of foreign courts.) 


Concerning the Effect of Service of Foreign 
Documents Under Either Method.—(1) 
The service upon any person within this 
state, of any notice, or summons issued in 
a proceeding of any kind before a foreign 
court, 

(2) whether performed by direction of a 
court of this state as set forth in Rule 2; 
or by a person authorized to do so by the 
foreign court, as set forth in Rule 3; or 
whether performed in any other manner, 

(3) shall not be construed under the 
laws of this state as sufficient by itself to 
extend the jurisdiction of any foreign 
court over any person or any subject 
matter that is not otherwise deemed sub- 
ject to the jurisdiction of such foreign 
court by the laws of this state. 
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RULE 5 
(A rule such as this, adopted in any 
jurisdiction, would make possible the use 
of both methods for the service in a 
foreign state of a summons issued in civil 
proceedings brought in its own courts.) 


Concerning Service of Documents of the 
Courts of the State on Persons Without the 
State-—(1) In any case where the law of 
this state authorizes a notice or summons, 
issued in a civil proceeding in the courts 
of this state, to be served on a person 
outside of this state, 

(2) such service may be performed by 
any method now authorized by law for 
the service of such notice or summons 
outside of this state, 

(3) and, in addition thereto, and with 
the same effect, 

(a) by any person designated for this 
purpose by the court of this state 
in which the civil proceeding is 
brought, or 
by a diplomatic or consular officer 
of this state, or 

(c) by direction of a court of the state 

or country where the person to be 
served resides or is found, pursuant 
to a request made by the court of 
this state in which the proceeding 
is brought. 

(4) A certificate by such designated 
person, Officer, or foreign court, that the 
service has been made, shall be sufficient 
proof of such service. 


— 


(b 


RuLes CONCERNING OBTAINING OF EVIDENCE 


RULE 6 


(The proceedings contemplated herein 
are tacitly allowed under present law in 
the United States, but special enactment 
may be required in Latin-American coun- 
tries in order to remove existing doubts as 
to the regularity of such proceedings.) 


Concerning the Giving of Voluntary Testi- 
mony for Use as Evidence in a Civil Pro- 
ceeding in a Foreign Court Without the 
Intervention of Local Authorities.—(1) 
Any person within this state may volun- 


tarily give testimony for use as evidence 
in a civil proceeding in a foreign court, 

(2) before any person, including a 
foreign diplomatic or consular officer, 
designated or commissioned by the 
foreign court to take such testimony, or 
otherwise authorized to do so by the laws 
of the foreign state to which such foreign 
court belongs, 

(3) provided, however, that no com- 
pulsion is exercised to secure such testi- 
mony, 

(4) and provided further, that the 
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testimony given does not include any 
information the disclosure of which is 
otherwise unlawful. 


RULE 7 


(This type of provision would allow the 
granting of official assistance to compel an 
unwilling witness to give testimony for 
use in a foreign court, pursuant not only 
to letters rogatory (as now practiced 
everywhere) but also at the request of a 
Commissioner duly designated by the 
foreign court, such as a foreign consul, as 
now provided only under the Anglo- 
American system.) 


Concerning Compulsion to Give Testimony 
for Use in Foreign Proceedings.—(1) A 
person within this state may be com- 
pelled to give testimony under oath and 
to produce other evidence in a civil 
proceeding in a foreign court, 

(2) by direction of a proper court of 
this state exercising general civil juris- 
diction in the place where such person 
resides or is found, 

(3) before such person as such proper 
court of this state may direct, 

(4) when it is shown: 

(a) that a request has been presented 
to the proper court of this state for 
assistance in obtaining such evi- 
dence, by means of Letters Roga- 
tory duly issued by such foreign 
court and addressed to any court 
of this state, or by means of a 
Petition submitted by any person 
designated or commissioned by 
such foreign court to take testi- 
mony; and 
that the evidence is sought in 
good faith as being material and 
necessary to the issues in the civil 
proceeding in the foreign court and 
not for other purposes; and 
(c) that the giving of such evidence is 

not contrary to the public interest 
of this state, and 


(b 


~~ 
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(d) that the payment of costs and ex- 
penses to the extent normally in- 
curred in compelling the giving of 
such evidence is assured. 

(5) Such compulsion shall be effected 
in the manner and by means of the penal- 
ties provided by law for compelling per- 
sons within this state to give testimony 
or to produce books and papers for in- 
spection in civil proceedings in the courts 
of this state. 


RULE 8 

(This rule contemplates the converse 
situation and the state adopting it would 
thereby authorize the taking of testimony 
in a foreign country for use in its own 
courts, by means other than the issuance 
of letters rogatory. For Latin-American 
countries it would amount to the adop- 
tion of one of the modes of present 
Anglo-American practice, namely, the 
taking of testimony abroad by a ‘“‘com- 
missioner” (who may be a consul) as an 
alternative to the issuance of letters 
rogatory.) 


Concerning the Person Before Whom 
Testimony May Be Taken Without the 
State for Use as Evidence Within the 
State.—(1) In any case where a party toa 
civil proceeding brought in a court of this 
state is entitled to obtain evidence by 
taking the testimony of a person without 
this state, 

(2) such testimony may be taken be- 
fore any person as now provided by the 
law of this state for the taking of testi- 
mony without the state, 

(3) and in addition thereto, 

(a) before a person designated or com- 
missioned to take such testimony 
by the court of this state in which 
the proceeding is brought, or 

(b) before a diplomatic or consular 
officer of this state, or 

(c) before such person asa court of the 
state or country where the testi- 
mony is taken may direct. 
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SERVICE OF PROCESS 


The Committee’s discussion of extra-territorial service of summons? is 
particularly enlightening. American lawyers are not very conscious of the diffi- 
culties of foreign service of process, for the reason, we may surmise, that the 
diversity in the concepts of the two legal systems does not result so disastrously, 
nor is it encountered so frequently, in extra-territorial service as in the obtaining 
of evidence abroad. It appears also, that the diversity in civil and common law 
methods produces more difficulties in Latin-American litigation than it does in 
American courts. Normally, common law lawyers approach service on a party 
abroad from the standpoint of jurisdiction: in rem, quasi-in-rem or in personam. 
If the court has jurisdiction, little thought is usually given to possible legal 
consequences abroad of obtaining service on the defendant by mailing a copy 
of the summons and complaint to him in some Latin-American country, or by 
having some individual make personal service upon him there. The report 
tells us'® that no judgment obtained in the United States will be enforced in a 
Latin-American country if the defendant was served within its territory per- 
sonally by a private individual, or by mail, or by some other method not pro- 
vided for by the law of that country. But the case is usually one where there will 
be no need to request recognition or enforcement in that country of any judg- 
ment which may be rendered. The chief adverse effect of a failure to procure 
personal service on a defendant abroad is that a judgment in a quasi-in-rem 
action, such as one under Section 1655 of the Federal Judicial Code, is not im- 
mediately final, and it may be opened up within a stated period to permit the 
defendant to answer and defend. 

On the other hand, Latin-American litigation involving a defendant in the 
United States may be frustrated at the outset because American courts will not 
execute letters rogatory for service of process on a party within the United 
States," the only method said to be utilized in Latin-American law for service 
upon a party whose whereabouts in a foreign country are known.” 

The Committee suggests first, a Rule applicable to all extra-territorial pro- 
cedures, and then four Rules to reconcile the two different concepts of service 
of process: 


® The report does not discuss service of other judicial documents such as subpoenas and 
orders to show cause which are of importance in our state and federal litigation. See Jones, 
op. cil. supra, p. 534 et seg. for a discussion of extra-territorial service of documents in both 
civil and criminal cases. 

iP. 2. 

"In re Letters Rogatory out of the First Civil Court of City of Mexico, 261 Fed. 652 
(S.D.N.Y. 1919); Matter of Romero, 56 Misc. 319 (Sup. Ct.) 107 N.Y. Supp. 621 (1907); 
Everett, “Service of Summons in Foreign Action,” 44 Col. L. R. (1944) 72. 

2 Some European civil law countries utilize their consuls for making service upon per- 
sons abroad, e.g. Germany, Baumbach, Kommentar zur Zivilprozessordnung, Annex to Sec. 
202, ann. 3, p. 353 (19th ed. 1950); Preussisches Justiz-Ministerial-Blatt, 1931, Rechtshilfeord- 
nung fiir Zivilsachen vom 6 September 1931 p. 57. 
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1. Letters rogatory from a foreign court may be presented to a domestic court 
by (a) a member of the bar of the domestic court, (b) a diplomatic or consular 
officer of the state of origin, or (c) a public authority designated by law to re- 
ceive foreign letters rogatory. 

2. A notice or summons in a foreign civil litigation may be served, as provided 
by domestic law for similar documents, by direction of a domestic court having 
jurisdiction where the person to be served is found, pursuant to a request by 
letters rogatory. 

3. A notice or summons may also be served, without notice to local authorities 
and without intervention of a domestic court, by any person authorized by the 
foreign court. 

4. Service as provided by Rule 2 or 3 shall not be construed under the laws of 
the state where service is made to extend the jurisdiction of the foreign court. 

5. Where the law authorizes extraterritorial service, such service may be 
performed (in addition to methods now authorized) by (a) any person designa- 
ted by the court, or (b) by a diplomatic or consular officer of the country where 
the action is pending, or (c) by direction of a court of the state where the person 
to be served is found, pursuant to a request from the court in which the litiga- 
tion is pending. 

The second of these Rules would require the adoption by the United States 
of the Latin-American method of executing foreign letters rogatory for the ser- 
vice of process. Rules 3 and 5 would require the civil law countries to adopt 
common law methods. Methods (a) and (b) of Rule 5 are the obverse of Rule 3, 
and method (c) is the obverse of Rule 2. Together they would make service 
possible by either common or civil law methods. The purpose of Rule 4 is 
frankly conceded to be to assuage existing American distrust of such civil law 
requests." 


OBTAINING EVIDENCE 


American lawyers have long been baffled by the refusals of so many civil 
law countries to permit the utilization of our depositions procedures within their 
territories." Relating civil law ideas on obtaining evidence to the two basic 
differences in the procedures of the two systems, the report states that accord- 
ing to Latin-American law, the examination of a witness or the inspection of 
other evidence, in order to be valid, must always be performed by, or under the 
direction of, a judicial officer vested with authority by the sovereign of the place 
where the examination is conducted. From which it follows: 


That a foreign consul or other person designated by a foreign court should administer an 
oath, and take the testimony of a witness who is not a national of the Consul’s country or, 


13 See cases and comment cited in note 11 supra. Proper education of the American bar 
as to civil law conceptions of jurisdiction (“external competence’’) should render unnecessary 
such a provision in a treaty. 

4 See Jones, op. cit. supra, p. 526. 
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especially, of one who is a national of the country where the testimony is taken, is regarded 
as highly irregular in most Latin American countries, if not indeed, an unlawful exercise of 
authority and an invasion of national sovereignty (p. 31). 


The Committee’s description of Anglo-American depositions practice should be 
informative to Latin-American lawyers, who are unable to comprehend how 
we can entrust to private individuals, and laymen at that, functions which they 
regard as strictly judicial. 

The report explains that the functions of the person before whom a deposition 
is taken are not judicial in nature. He does not interrogate the witness nor 
evaluate the testimony, and his presence is necessary only for the purpose of 
giving a credible certificate to the effect that the written questions and answers 
reproduce accurately what is said at the examination. It is altogether probable 
that the success of any negotiations with civil law governments for an agree- 
ment on procuring evidence will turn on our ability to convince them that the 
taking of a deposition is not the performance of a judicial act. 

Three more Rules are proposed to harmonize the two procedures for obtain- 
ing evidence. These provide, in general, for the adoption of common law 
methods by the Latin-American states as an alternative to the use of letters 
rogatory. Rule 6 would require Latin-American countries to permit in their 
territories the taking of depositions “‘on notice,” ‘by commission,” and “by 
stipulation” for use in common law courts. By Rule 7, testimony could be 
compelled by a court of the jurisdiction where the witness is found pursuant to 
either letters rogatory from the court of the forum, or a petition from a commis- 
sioner designated by the court of the forum. The provision for compulsion by 
order of a domestic court upon petition of a commissioner appointed by a for- 
eign court is that of the Uniform Foreign Depositions Act (now adopted by 
eleven states) and of the Harvard Draft Convention. It goes beyond the pro- 
visions of the Federal Judicial Code.'® Rule 8 is the obverse of Rules 6 and 7 and 
contemplates that each state shall provide for the taking of evidence without 
the state (a) before any person, as now provided by law, or (b) before any per- 
son designated by the court of the forum, or (c) before a diplomatic or consular 
officer, or (d) before a person designated by the foreign court. 


III 


The Committee has made an excellent start in its study of judicial co-opera- 
tion. Its explanation of the basic differences between civil and common law 
practice which cause existing difficulties and its suggestion of common ground 
for agreement on a code of international practice are especially commendable. 

One of the major obstacles to reform is the paucity of literature on compara- 
tive international procedure. The Harvard Draft Convention was published 
fourteen years ago, but so far not a single analytical or critical comment on the 
Draft in a civil law legal periodical has come to the writer’s attention. Only one 


6 28 U.S.C. 1782; Janssen v. Belding-Corticelli Ltd., 84 Fed. 2d 577 (3d Cir., 1936). 
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comprehensive article by a civil law jurist on judicial assistance in the United 
States has been written.'® Articles in our legal periodicals on comparative pro- 
cedure deal with relatively few of the many jurisdictions of the world.” Even 
noncomparative material on civil law procedure is difficult of access.'* In ap- 
proaching common law procedures, civil law jurists face the same difficulties. 
The Committee is wise in recognizing the necessity in any program of reform 
of the exchange of information and criticism by the bars of the two systems.” 

It is encouraging that all five members from civil law countries should join 
in recommendations for the adoption of Anglo-American methods of serving 
judicial documents and taking evidence abroad. 

The Committee’s Rules of Law ‘‘are primarily submitted for study by such 
individuals and entities, both official and unofficial, as are, within each Ameri- 
can country, qualified to recommend, or authorized to prescribe, rules of pro- 
cedural law.” (p. 10). The report was presented to the Inter-American Council 
of Jurists which met in Buenos-Aires in April-May, 1953. The views of the 
governments of the American states have been solicited ‘‘with respect to the 
possibility of the adoption of internal laws such as are formulated in the Report 
merely by way of illustration.”” The Council ordered wide dissemination of the 


16 A. Nekam, “L’Entr’aide judiciaire internationale aux Etats Unis,” 3 Nouvelle Revue 
de Droit International Privé, (1936) 36-73, 236-262. This is an excellent but disturbing sur- 
vey of American practice. 

17 Tt is to be hoped that the informative comparative study of Civil Procedure in Italy by 
Angelo Piero Sereni in the autumn 1952 issue of this Journal (vol. 1, 373-389) is a harbinger 
of more to come. 

8 In reply to an inquiry by the Committee on Comparative Procedure and Practice of the 
Section of International and Comparative Law of the American Bar Association as to the 
extent to which procedure and practice of foreign jurisdictions are covered in the course on 
comparative law, Dean Erwin N. Griswold of the Harvard Law School replied in part: 


“It is perhaps not inappropriate to indicate in this connection that any detailed study of 
procedure in a foreign jurisdiction is very difficult. The written discussions tend to be ab- 
stract and it is very difficult, without extensive practical experience in the jurisdiction, to 
have an accurate idea of the law in action.” 


Proceedings, Section of International and Comparative Law, A.B.A. (1951) 91; Re, Compara 
tive Law Courses, 1 Am. J. C. L. (1952) 233, 239. 

19 See Jones, “American Proposals for Reform of International Judicial Procedure—A 
Preliminary Program of Reciprocal Information,’ Fourth Conference, International Bar 
Association, Madrid, 1952. Writing in this Journal on the Hague Conference on Unification 
of Sales Law, Ernst Rabel has uttered a much needed warning which is just as true of pro 
cedure as of substantive law: 


“I am strongly convinced that no international agreement on legal matters should be 
considered without the widest and most profound comparative research possible. Many a 
conference has miscarried or produced unsatisfactory treaties because it was not sufficiently 
prepared by a complete supranational survey over its field. Diplomats ought to understand 
this requirement; it is true that this also is not known to many lawyers.” 


1 Am. J. C. L. (1952) 58, 67. 
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report to bar associations and other groups interested in judicial procedure in 
each of the countries. 

The reference by the Council to the Committee is in terms of uniformity of 
internal law, such as is represented by our uniform state laws. If we may read 
between the lines of the report, however, it appears that the Committee does not 
really believe that international practice can be reformed in that way. It seems 
clear that such an approach is unsuited for codifying the international practice 
of countries with both common law and civil law systems and with both federal 
and state or provincial courts with legislatively independent procedures. Sub- 
stantial improvement can be achieved effectively only by treaty. 

Recent reforms of federal civil, criminal, and administrative procedures have 
set a pattern of techniques which should be adapted to the international field. 
There is now, of course, no group in the United States ‘qualified to recommend 
*** rules of procedural law” for adoption by the treaty power. It is doubtful 
that the Department of Justice would assume the responsibility of speaking for 
the bench and bar of the states and of the federal government in a matter which 
so far transcends the interests of the United States as litigant. Nor, presumably, 
would the Department of State, whose functions do not lie in the field of judi- 
cature. It is urgent, therefore, that the Presidential agency recommended 
by the American Bar Association*® to draft treaties and take other necessary 
steps to improve international practice be appointed. The Attorney General 
reported to the Judicial Conference of the United States in September, 1952, 
that the President had informally approved a recommendation for the estab- 
lishment of a small governmental commission and a larger advisory committee 
to be selected from the bench, bar, and law faculties for that purpose. Let us 
hope that the project will be carried forward by the new administration. 

HARRY LEROY JONES* 


0 Supra, note 3. 

* The author, a member of the bars of Illinois and the District of Columbia, was one of 
the Advisers on Judicial Assistance of the Harvard Research in Internationa! Law. He is 
Chairman of the Committee on International Judicial Co-operation of the Section of Inter- 
national and Comparative Law of the American Bar Association, and of the same committee 
of the International Bar Association. He is now Chief Hearing Examiner of the Office of Alien 
Property of the Department of Justice. The views expressed in this article are not necessarily 
those of the Department of Justice. 


LEGISLATION 


ERITREA: CONSTITUTION AND FEDERATION WITH Eturiop1a'—At the conclusion 
of World War II, Italy, by its Treaty of Peace, renounced all right and title to 
its territorial possessions in Africa, i.e., Libya, Italian Somaliland, and Eritrea. 
Today Libya is an independent nation, Somaliland is under a United Nations 


' The author served as legal advisor to the United Nations Commissioner in Eritrea during 
the summer of 1951 and from April to August 1952. He alone is responsible for the opinions 
expressed. 
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trusteeship, and Eritrea, as of September 1952, is “‘an autonomous unit feder- 
ated with Ethiopia under the sovereignty of the Ethiopian Crown.’” The pro- 
cesses involved in each of these accomplishments are interesting, but this note 
will deal with Eritrea, for the steps leading to this unique political entity are of 
particular interest to the student of comparative law. 

The Treaty of Peace came into effect on September 15, 1947, at which time 
the Four Powers, Great Britain, Soviet Russia, France, and the United States, 
were charged with determining in the course of the next year, a final disposal 
of the Italian possessions. Disposition of these possessions was to be made in 
light of the wishes and welfare of the inhabitants of the territories, in the 
interests of peace and security, and account was to be taken of views of other 
governments which for various reasons had interests in these areas. If, after one 
year, the Four Powers had not agreed on a solution, the matter was to be re- 
ferred to the United Nations General Assembly, and its recommendations the 
Four Powers agreed to accept. 

The Four Power Commission of Investigation started its study in Eritrea 
late in the fall of 1947. Inhabitants of Eritrea were consulted, interested govern- 
ments were conferred with, and the body of information was reported back to 
the Council of Foreign Ministers of the Powers. The four governments came out 
with four different solutions on none of which could they reach common agree- 
ment, so the matter was turned over to the General Assembly. 

In November, 1949, the General Assembly set up a United Nations Com- 
mission for Eritrea. The Commission was made up of representatives of Burma, 
Guatemala, Norway, Pakistan, and the Union of South Africa, assisted by an 
administrative Secretariat of some twenty persons. This Commission was to 
visit Eritrea and there to determine the same desiderata: the wishes and welfare 
of the inhabitants, the interests of peace and security in East Africa, and the 
rights and claims of Ethiopia. Ethiopia necessarily played a significant role 
because of historical ties, geographical proximity, ethnic relationship, and 
economic interdependence. From February to June, 1950, the Commission 
thoroughly canvassed the views of the inhabitants and maintained close rela- 
tions with the Administering Authority in Eritrea—a British Eritrea Admin- 
istration had succeeded the British military occupation of 1941. The Commis- 
sion consulted the governments of the United Kingdom and Ethiopia, as well 
as the governments of Egypt, France and Italy. It sought wide advice as to the 
best possible course to be pursued. Three different solutions were finally pro- 
posed: (1) the representatives of Burma and the Union of South Africa desired 
a federation of Eritrea and Ethiopia ‘‘on terms compatible with the self-respect 
and domestic autonomy of both countries;” (2) Norway looked for reunion of 
Eritrea to Ethiopia, with the possibility that the Western Province—the low- 
lands adjoining the Sudan—would provisionally remain under the British 


* Paragraph 1 of the Resolution cited infra, note 4. 
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Administration; (3) Guatemala and Pakistan believed that Eritrea should be 
placed under a United Nations trusteeship for a maximum of ten years, after 
which it should become completely independent.’ 

The report of the Commission was considered at the Fifth Session of the 
United Nations. A draft resolution largely embodying the proposal of Burma 
and the Union of South Africa was approved by the Political Committee, and 
on December 2, 1950, the General Assembly adopted the Resolution that was 
to result in the disposition of Eritrea not later than September 15, 1952.4 The 
vote was 46 to 10, with 4 abstentions. 

The United Nations Resolution was a multifeatured instrument. It provided 
for the appointment of a Commissioner who was to be aided by an administra- 
tive staff and by additional experts, if he so desired. A constitution for Eritrea 
based on principles of democratic government was to be drafted. In preparing 
the draft, the Commissioner was to consult with the British Administration, the 
Government of Ethiopia, and the inhabitants of Eritrea. The draft was finally 
to be submitted to an elected Eritrean Assembly. The Eritrean Assembly was 
to study and consider the draft and to make changes, supplements or omissions 
as it deemed desirable. If the Eritrean Assembly adopted the constitution, it 
was to be within the power of the Commissioner to approve it and submit it to 
the Emperor of Ethiopia for his ratification. Further, the Resolution provided 
that the British Administration when the time came, was to consult with the 
Commissioner in organizing an Eritrean administration and in convoking the 
Eritrean Assembly. Important too, is the fact that the first seven paragraphs 
of the Resolution embodied what was termed the Federal Act. This Federal 
Act might rather be designated a fragmentary federal constitution. If the Em- 
peror of Ethiopia finally ratified the Federal Act and the Eritrean constitution, 
the new political set-up would go into effect with the transfer of powers by the 
British Administration to the “appropriate authorities.” 

The Resolution made it imperative that the Commissioner and his staff 
perform these tasks before September 15, 1952. All obligations were duly dis- 
charged, and beyond these, the Commissioner further advised the British Ad- 
ministration with respect to the transfer of powers, and he undertook to draft 
organic laws supplemental to the constitution for submission to the legislative 
organ of Eritrea. All of the above events materialized, and the able Commis- 
sioner, Mr. Eduardo Anze Matienzo, reported on scheduled time the successful 
conclusion of the mission to the General Assembly of the United Nations at its 


* The activities and the solutions proposed by the Commission are fully presented in “Re- 
port of the United Nations Commission for Eritrea,’”’ General Assembly, United Nations, 
Official Records: Fifth Session, Supplement No. 8 (A/1285), Lake Success, New York, 1950. 

‘The Resolution was presented as the “Report of the Ad Hoc Political Committee” on 
November 29, 1950, General Assembly, United Nations, Officia! Records: Fifth Session, 
A/1561. The Resolution, 390 A (V), is published as Annex I to the Final Report, cited infra, 
note 6. 
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Seventh Session in December 1952.° The report was accepted by a vote of 52 to 
0, with 5 abstentions. 

It is not proposed to discuss the political aspects of the federation of Eritrea 
and Ethiopia.* Nor is it necessary to consider the many administrative and 
economic problems which arose.’ It is of moment here to dwell on some of the 
tasks faced by the legal consultants. It was in this respect that the mission 
proved to be a practical demonstration of the co-working, as colleagues or as 
adversaries, of lawyers trained in the American, English, French, Swiss, Italian, 
Dutch, or Ethiopian legal systems. It was truly a meeting of varied training in 
the law, of diverse legal traditions, and of differences in working techniques. 

The early formal consultations with the British Administration in the spring 
of 1951 dealt with the organization of the administration of Eritrea and revealed 
no major differences in opinion. Conferences later with the Ethiopian Govern- 
ment, however, soon indicated that on some fundamental questions the Reso- 
lution was susceptible to two contrasting interpretations. The Commissioner 
spoke for the United Nations interpretation and had as his legal officer a French 
jurist with a background of activity in the League of Nations as well as in the 
United Nations. The Minister of Foreign Affairs represented Ethiopia with a 
Harvard-trained lawyer in advisory capacity. Differences in view were clear 
cut. The Ethiopian Minister stressed that the truly essential powers rested with 
the Ethiopian Government, while the Commissioner was of the opinion that 
Eritrea was to become an ‘‘autonomous unit” with its own legislative, executive, 
and judicial powers. Ethiopia saw a close tie between the Emperor and the 
executive of Eritrea, perhaps even appointment of the executive by the Em- 
peror. In contrast, the Commissioner insisted that the Resolution permitted 
neither appointment nor control by the Emperor, since there was to be no limi- 
tation on Eritrea’s autonomy. The Foreign Minister maintained that a con- 
federated state could not employ foreigners in its civil service, since that was a 
matter for the federal government; the Commissioner offered that this relation 
was a matter of private law within the internal jurisdiction of the state con- 
cerned, and not to be classed under foreign affairs. These and other contradic- 


5 Report of the proceedings in General Assembly, United Nations, Official Records: Sev- 
enth Session, 40th and 4ist Meeting, Ad Hoc Political Committee, on December 11 and 12, 
1952. 

6 The official version of all the activities of the mission from January 1951 to September 
1952 is to be found in ‘‘Final Report of the United Nations Commissioner in Eritrea,” Gen- 
eral Assembly, United Nations, Official Records: Seventh Session, Supplement No. 15 (A/ 
2188), New York, 1952. Activities of the first year are given in “‘Progress Report of the United 
Nations Commissioner in Eritrea during the Year 1951,” General Assembly, United Nations, 
Official Records: Sixth Session, A/1959. Cf. also, R. Pinto, “Une expérience constituante des 
Nations Unies. La Fédération Ethiopie-Erythrée,” Politique Etrangére, 17° année, N? 5, pp. 
349-60. 

7 Treated in full in the ‘““Report of the Government of the United Kingdom of Great Brit- 
ain and Northern Ireland to the General Assembly of the United Nations concerning the 
Administration of Eritrea for the Period December 1950-September 1952,” General Assem- 
bly, United Nations, Document A/2233. 
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tory opinions do not indicate that an Anglo-American or a civil law point of 
view was involved in the interpretation of the Resolution of the General As- 
sembly. Political interests were paramount, and the legal consultants supplied 
their respective principals with constructions which were compatible with 
the words and the spirit of the Resolution but necessarily chosen to achieve 
particular, and in this case, divergent political aims. 

Proceeding to the next required task, the formal consultations with the 
inhabitants began in July 1951, and continued till autumn. A detailed exam- 
ination of the General Assembly Resolution had been circulated throughout 
Eritrea to try to prepare public opinion. This material contained a tentative 
outline of the proposed constitution and raised a limited number of questions 
upon which the views of the inhabitants were desired. Should there be one or 
two assemblies? What term of office? Of what should the executive consist? 
How was it to be selected? Should the Emperor of Ethiopia be represented 
therein, and to what degree? Should universal suffrage be established? What 
type of direct and indirect election? Lesser but interesting questions included: 
What should be the official language? What type of flag? Although these ques- 
tions were intended to be suggestive only, they proved to be comprehensive 
to the Eritrean public. The representatives of the inhabitants had been briefed 
on these matters and were unwilling to discuss anything on which they had not 
been instructed by the people. 

Consultations were first held in the capital, Asmara. Representatives of the 
political parties, the religious communities, the foreign minorities, and economic, 
cultural, and professional organizations came for extended discussions. Later, 
members of the mission made extended trips throughout the country, at which 
time consultations were held with the population groups. Hundreds of people 
gathered at centers within the area of the settled habitants of the plateau-land 
and at key points in the coastal and western lowlands. Frequently nomadic 
tribal and semi-tribal groups travelled from fifty to one hundred miles in order 
to participate in these meetings, to hear their spokesmen and the Commissioner. 

This period was one of real education. The political and religious leaders, 
the minority and special groups, generally came well-primed with material to 
urge the adoption of constitutional provisions favoring personal or small 
group interests. Frequently the documents they submitted had been prepared 
by Italian lawyers in Asmara. It was the concern of the Commissioner to 
illustrate that a constitution proclaiming to be democratic must have as its 
primary aim the well-being of the whole of Eritrea. At the same time, the in- 
clusion of provisions of the declaration of human rights, a representative as- 
sembly, and full participation of all in the structure of the Eritrean government 
would safeguard the rights of the special groups. The legal advisor was fre- 
quently called upon to describe the advantages or disadvantages of a uni- 
cameral or a bicameral legislature, to explain the nature of presidential or 
parliamentary government, or to set forth the possible value of having a repre- 
sentative of the Emperor in Eritrea. 
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The Commissioner was somewhat disappointed during the consultations in 
the field because the opinions offered were too often reflections of the views 
earlier presented by the various political parties at Asmara. Nevertheless, it was 
at the scores of these meetings held throughout the country and participated 
in by the people that the autonomy of Eritrea was truly achieved. The Commis- 
sioner, in his presentation of problems and in his response to questions, clarified 
matters and instilled in this illiterate population totally unversed in the ways 
of the modern world, a concept of self-government that it is hoped will not soon 
be lost. Through interpreters and in painstaking fashion, the meaning of the 
secret ballot, the responsibilities of office-holders, the direction of internal 
affairs, and the constitutional devices by which democratic government could 
be achieved, these were the concepts which may be said to be the understand- 
ings which came through the offices of the United Nations. It was necessary 
to explain to the pagan Baria and Moslem Beni-Amer at Barentu in the West- 
ern Province that two assemblies were not required to guarantee presentation 
of desires in a legislative body. It was essential that Kadi Osman Ali, who with 
members of his tribe was sojourning in the highlands of Senafe following the 
annual trek from the stretches bordering the Red Sea, be convinced that the 
presence of a representative of the Emperor in Asmara would not mean that his 
tribe would become subject to the will of the monarch. These and scores of 
similar experiences were exciting and convincing and made an unforgettable 
impression on all who attended these gatherings and who earnestly followed the 
discussions, whether in English, Tigrinya, or Arabic. 

The field trips concluded in the autumn of 1951. Taking into account the 
views expressed at the many meetings, an outline was made of suggested con- 
tent of the constitution for Eritrea. The scene now shifted to Geneva where a 
panel of experts in international law was presented with a series of questions. 
Among many matters, the panel undertook to determine the significance of 
the “sovereignty” mentioned in the Resolution. It was also decided that the 
creation of a federation between Eritrea and Ethiopia would not constitute a 
new legal entity at the international level. Further, the panel maintained that 
the concern of the United Nations, with possible intervention in Eritrean 
affairs, would continue after the establishment of the federation. It is interest- 
ing to note the part played here by the various legal backgrounds of pane! 
members, Swiss, British, and Dutch.* Experience in international law was 
reflected in the discussion of treaties, international agreements, and decisions 
of international tribunals. The British legal influence was at work when feder- 
ations within the British Commonwealth were referred to in explaining the 
nature of the “autonomous unit” of Eritrea. 

Work on the preparation of the actual draft constitution started in early 
1952. The panel of legal consultants was made up of the regular staff lega! 


8 “General Report by the Panel of Legal Consultants (Meeting held at Geneva, 22 No 
vember-20 December 1951),’’ General Assembly, United Nations, Document A/AC.44 
SC.1/R.1. 
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officer, another versed in constitutional law, and a third in international law. 
The document framed by this panel augured well for the establishment of a 
democratic form of government capable of efficiently carrying on its interna! 
administration, free from interference from the other party to the union. On 
their examination of the draft, both the British Administration and the Ethio- 
pian Government had comments to make. The British, as might be expected, 
insisted that the independence of the judiciary be explicitly set forth to prevent 
control by other arms of government. They further suggested that a provisional 
body, whose acts would be binding upon the definitive government, be set up 
during the interim period. An Executive Committee was established in July as 
a result of this suggestion.’ 

Ethiopia submitted its more critical comment through the Minister of 
Foreign Affairs. Many of the findings of the panel of international law experts 
were challenged. Exception was taken to parts of the draft constitution. The 
representative of the Emperor was given formal powers only rather than the 
prerogatives to which the Crown was entitled; the rights of foreign minorities 
did not have to be specially safeguarded; the Eritrean executive was not re- 
sponsible to the people, nor “‘even to the sovereign;”’ there was no need for an 
Advisory Council, a body designed to draw up the necessary plans for the 
economic and social progress of the country.'® These and other similar objec- 
tions reflected the apprehension that an Eritrea too autonomous and demo- 
cratic might militate against the stability of the Federation and indeed of 
Ethiopia. For the most part, the Commissioner refused to depart from the 
conception of the democratic government desirable for Eritrea which had grown 
out of the pooled thinking of the group." 

The final draft of the constitution was prepared in Asmara in April, 1952. 
The British Administration had been entrusted with the supervision of the 
election of the members of the Eritrean Assembly and the convocation of this 
Assembly, by the Resolution of December 1950. It was to this elected Assembly 
that the final draft constitution was submitted on May 3, 1952. In the following 
two and one half months, the Assembly considered this draft constitution, and 
the chief task of the Commissioner and his staff was to advise and assist. Two 
legal advisors were continuously present. Discussions were time-consuming, 
often exasperating, always stimulating. Most of the discussions fell within one 
of two categories, labeled in the Final Report of the Commissioner: (1) ‘“ques- 
tions not dealt with, or merely touched upon during the consultations, but 


® The Executive Committee laid the basis for a going administration after September 15, 
1952; among other matters it organized a civil service, set up an excise department, drafted 
a budget for the following year, and employed Britishers to werk in executive positions; see 
generally, “Report,” supra, note 7, pp. 43 f. 

'0The Advisory Council had come from the Commissioner’s suggestions, flowing from 
recent experiences of his native Bolivia. 

'' In one instance at least where the Commissioner had accepted the Ethiopian view, the 
\ssembly later amended the article to reaffirm the Commissioner’s earlier opinion. 








382 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


which gave rise to important discussion in the Assembly” and (2) ‘‘controversia| 
questions common to both the consultations and the proceedings of the Assem- 
bly.” It is not necessary to dwell at length upon these discussions or to attempt 
to evaluate the nature of the constitution in the form it was eventually adop- 
ted. Constant stimulation came from the fact that the members of the Assem- 
bly, whether rustic peasants, nomadic camelherders, village chiefs, Coptic 
priests or Moslem kadis, urban politicians, no matter how much they differed 
in achieving the end, all had the welfare of Eritrea at heart. A politically un- 
tutored group, it did not take long to fashion itself into a typical parliamentary 
body. Amendments to the draft were repeatedly proposed, often more radical! 
than the proposer visualized, and concessions were made in bargaining. That no 
prolonged filibuster occurred was largely due to the determination of all to 
fulfill the mandate that the people of Eritrea had given them, the establishment 
of self-government in Eritrea with respect for the rights of the entire population. 

The Commissioner and staff were called upon to mediate deadlocks when 
these arose. Though American and French trained, the two legal consultants 
experienced no difficulty in agreeing upon the formulation of the statutory 
provisions that expressed the views of the assembled delegates. The semi- 
presidential government decided upon for Eritrea bridged the gap between the 
presidential and parliamentary forms of government with which respectively 
they were familiar. In the public law field at least, their common tradition eased 
the task of outlining the organs and functions of government. Once the Assem- 
bly delegates had reached substantial agreement on what they wanted —and in 
a number of instances this was distinctly worthy of inclusion in the constitution 

—the article could be drafted by the legal advisors to the satisfaction of the 
Assembly. 

The duties connected with the consideration of the draft constitution by the 
Assembly were by no means all the tasks undertaken by the staff during the 
summer of 1952. The British Administration sought the advice of the Commis- 
sioner in the allocation of the powers of government to the proper authority, 
Eritrean or federal. This entailed study of the few texts available, Willoughby 
for one advisor and Rousseau or Duverger for the other. The conclusions were 
strikingly similar, and so reported to the Commissioner by his legal advisors 
for submission to the British Administration.” 

It was the wish of all that the constitution be brief; consequently, several im- 
portant supplemental organic laws were submitted to the Eritrean government 


'2 See chapters IV and VI of the ‘Final Report,” supra, note 6. 

13 Frequently adopted by the British Administration, for example: ““The United Nations 
Commissioner, however, made a specific reservation to the effect that his agreement to the 
list of what should be Federal services had no relation to the question of the ownership of the 
properties employed for such services. The transfer of the properties was therefore made on 
the express condition that they were handed over to the Federal authorities with the right 
of control and user only, leaving the question of ownership to be finally determined later.” 
“Report,” supra, note 7, p. 41. 
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for its action. The medley of courts which had grown up under the British 
Administration needed integration; the judiciary had to be recognized as an 
independent organ guardian of the constitution and protector of federal citizens 
or foreign nationals; the system of law to be applied in a given case had to be 
specified, whether indigenous customary law, Islamic law, Italian Civil Code, 
or statutory enactment. The American legal consultant for the United Nations 
mission and a British jurist, ex-justice of the Sudan Supreme Court, for the 
British Administration, each prepared a version of a comprehensive organic 
act to deal with these matters. Conferences were called with representatives of 
the acting Italian judges, the British Administration, and the Ethiopian Govern- 
ment. Eventually, an Administration of Justice Proclamation was promulgated 
just five days before the formal establishment of the new government. 

Six additional organic laws were drafted by the United Nations staff. These 
were considered and revised by the staff of the British Administration, and 
later submitted to the Executive Committee. One only, the Functions of 
Government Act, was adopted by that body. The others awaited action by the 
duly constituted Eritrean legislature. The drafting of these laws brought into 
play the divergent approaches of lawyers, economists, and political scientists 
of various nationalities. Remarkable again was the unanimity of opinion pre- 
vailing at the completion. Thus comparative law, or rather comparative social 
science, had worked towards a single aim: efficient democratic self-government. 

On July 10, 1952, the Eritrean Assembly unanimously adopted the constitu- 
tion.'* The Commissioner formally gave his approval one month later. Shortly 
thereafter the Emperor of Ethiopia, at a formal ceremony in Addis Ababa, 
ratified the constitution. The next legal act, the ratification of the Federal 
Act, occurred on September 11. The transfer of powers by the British Admin- 
istration was ceremoniously concluded with the signing of the Termination of 
Powers Proclamation on the afternoon of September 15, 1952, and at mid- 
night the government of Eritrea and the Federation with Ethiopia came into 
being. The task entrusted to the United Nations Commissioner was completed. 
The report of the mission was presented to and accepted by the General Assem- 
bly of the United Nations in December. The future only will tell what the 
implementation of the work will be. 

A. ARTHUR SCHILLER* 


The Eritrean Constitution is published as Annex II to the “Final Report,” supra, note 6. 
* Professor of Law, Columbia University. 


Austria: REst1TutIOoN LEGISLATION—The programatic declaration, that all 
acts of dispossession which occurred in connection with the National! Socialist 
accession to power during the period of the German occupation of Austria 
shall be null and void, is contained in the Nullity Law (BGBI. No. 106/1946).! 
' List of Abbreviations used: 
&GBl—Bundesgesetzblatt (Federal Gazette). 
StGBl—Staatsgesetzblatt (State Gazette). 
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The practical realisation of this program is the aim of the various restitution 
laws. These laws provide inter alia, that the Austrian Administration shall 
restore to the wronged owners all dispossessed property held by the Adminis- 
tration, including profits thereof, as far as the latter still exist in Austria. The 
Austrian Administration acquired such property either as successor of the 
German Administration which had originally taken such property (cases com- 
ing under the First Restitution Law, BGBI. No. 156/1946), or when the prop- 
erty of the person having acquired such property (e.g., the National Socialist 
Party) was forfeited to the Austrian Republic (cases coming under the Second 
Restitution Law, BGBI. No. 53/1947). The Third Restitution Law (BGBI. No. 
54/1947) deals with all other cases of restitution except the restoration of the 
names of business firms (coming under the Fourth Restitution Law, BGBI. No. 
143/1947), the restitution of the property of dissolved Austrian juridical per- 
sons (coming under the Fifth Restitution Law, BGBI. No. 164/1949),? the res- 
titution of patent and kindred rights (coming under the Sixth Restitution Law 
BGBI. No. 199/1949), and the payment up to a certain amount of claims result- 
ing from employment in private industry which were not honored on account 
of National Socialist persecution of the employee (coming under the Seventh 
Restitution Law, BGBI. No. 207/1949). Civil Servants dismissed for political 
reasons between 1933 and 1945 are entitled to reinstatement (StGBI. No. 
134/1945) and to compensation (BGBI. No. 181/1952). As yet no legislation 
had been enacted concerning the restitution of rented living and business prem- 
ises* and concerning the restitution of dissolved foreign juridical persons.‘ 

The Austrian restitution laws are concerned exclusively with the restitution 
of property dispossessed during the period of the German occupation of Austria, 
which at the time of dispossession was physically situated in Austria.’ No im- 
portance is attached to whether the “‘consent”’ of the wronged owner to the act 
of dispossession was obtained inside or outside Austria.® 

The provisions of the Third Restitution Law apply also to cases coming under 
other restitution laws unless these provide otherwise. According to the Third 





Ev.Bl.Nr—Evidenz Blatt Nr... (Nr... of the OeJZ Law Reports). 
H-R, Heller-Rauscher, Kechtsprechung der Riickstellungskommissionen. 
JBl—Juristische Blatter. 

OeJZ—Oesterreichische Juristenzeitung. 
ORK—Oberste Riickstellungskommission (Supreme Restitution Commission). 

2 Such property is either restored to the juridical person itself, which shall be revived upon 
request of more than 50% of its former partners, or to these partners, after it has been liqui- 
dated by a curator. 

3 Owing to the very strict rent controls maintained since 1914 the right to rent premises 
at the low official rates represents an intrinsic value. 

4ORK, Jan 19, 1952, OeJZ, Ev.Bl. No. 195/1952. 

5 ORK, Oct. 30, 1948, H-R I, p. 450, No. 225, footnote, cf. Schwind, “Fragen des Inter- 
nationalen Privatrechtes in der Riickstellungsgesetzgebung,” JBl. 1949, p. 231; Wahle, 
“Kollisionsnormen im Riickstellungsrecht,” OeJZ 1950, 27 ff. and Schwind replying to Wahle, 
OeJZ 1950, 79f. 

® ORK, March 13, 1948, H-R I, p. 87, No. 36 (instrument of sale signed in Palestine). 
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Restitution Law, dispossession shall be assumed if the wronged owner was 
subjected to political persecution. No further proof of political persecution is 
required if the wronged owner shows that he belongs to one of the following 
categories of persecutees: Jews, “Aryans” married to Jews,’ children of mar- 
riages between Jews and ‘“‘Aryans,’* Catholic organizations.’ In order to dispel 
the presumption that any transfer of property of a persecuted person during the 
period of the German occupation of Austria constituted an act of dispossession, 
the person having acquired this property shall have to prove that the transfer 
would have been effected irrespective of the National Socialist accession to 
power. A court judgment’ or the exclusion by testamentary provision of a 
person entitled by law to a share in the estate!’ may likewise constitute an act 
of dispossession.!” 

Persons, who were not subjected to persecution, could also be dispossessed 
of property, e.g., for oversized military projects,” or in the course of the German 
economic penetration of Austria. Such persons are entitled to restitution only 
if they were not free in the choice of the purchaser and did not receive adequate 
consideration, or if they would not have transferred the property but for the 
National Socialist accession to power. 

A person having acquired property by dispossession as well as his eventual 
successor in title shall restore such property to the wronged owner. If restitution 
of dispossessed property is not feasible on account of its econonic transforma- 
tion, the restitution commission shall either award to the wronged owner com- 
pensation based on the value of the property at the time of the restitution" or 
—if he agrees to this course—allot him a proportionate partnership right in 
the transformed property. If a large rural estate has been distributed under an 
agricultural settlement scheme or if an undertaking has been nationalized after 
dispossession"®, the wronged owner is not entitled to restitution, but shall receive 
compensation, which shall be assessed by special laws. Persons who in good faith 
acquired dispossessed movables in a public auction or from a licensed dealer or 
who, for adequate consideration, acquired dispossessed goods from the estab- 
lishment of the wronged owner in the course of ordinary business, shall not be 


TORK, Oct. 9, 1949, H-R III, p. 6, No. 7f. 

SORK, March 26, 1949, and June 19, 1949, H-R III, p. 6, No. 7d and e. 

*°ORK, April 23, 1949, H-R III, p. 6, No. 10c. 

ORK, Jan. 15, 1949, H-R II, p. 154, No. 322. 

1 Austrian law does not permit a person to disinherit his children and his wife completely. 
A certain portion of the estate must be left to them by law. During the German occupation, 
this provision could be disregarded if a persecuted person would have benefited under it. 

2 ORK, Jan. 28, 1950, H-R IIL, p. 2, No. 4f. 

BORK, Dec. 3, 1949, H-R IIL., p. 14, No. 4g—A forced transfer of property, which could 
have been effected even irrespective of the National Socialist accession to power, e.g., an 
expropriation for the construction of the autobahn motoring highways, does not constitute 
an act of dispossession. ORK, Dec. 17, 1949, H-R IIL., p. 71, No. 428. 

“ORK, Sept. 27, 1949, H-R III., p. 37, No. 13c. 

ORK, Jan 29, 1949, H-R II, p. 189, No. 338. 
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obliged to restore such property. Banks,'* insurance companies,” and mort- 
gage debtors,'* who by order of the Gestapo satisfied liabilities they owed to 
persecuted persons, by making payment to the Gestapo instead of to these 
persons, did not thereby commit an act of dispossession. 

The person having acquired dispossessed property shall restore it at least to 
such an extent and in such a state as it was on July 31, 1946. He shall, more- 
over, pay compensation if the dispossessed property has perished through his 
fault at any time since the dispossession. In respect to his further obligations, 
a distinction is made according to whether the wronged owner was dispossessed 
in such manner that, but for the inherent objectionable nature of any act of dis- 
possession, the rules of fair business were otherwise complied with. The person 
having taken the property is held to have been “fair” if the wronged owner 
could freely select the purchaser and if he received adequate consideration at 
his free disposal."® The successor in title to a person having acquired dispossessed 
property in an “unfair” manner is treated as if he had been “unfair” himself. 
In case property has perished after dispossession, a person having acquired it in 
an “unfair” manner is liable to compensation not only if the property perished 
through his fault but also by accident, unless such accident would have occurred 
also if the property had remained in the possession of the wronged owner.”° 

A person, having acquired dispossessed property in a “fair’’ manner, is en- 
titled to keep the profits which he realized from this property. A person having 
acted in an “unfair” manner must restore such profits, unless the restitution 
commission should deem such restitution inequitable. Such “‘unfair’”’ person 
may, however, deduct from these profits an adequate compensation for his 
work, the taxes paid by him in respect of the dispossessed property, as well as all 
other expenses arising from its proper administration and maintenance. In view 
of the fact that a person having acted in a ‘‘fair” manner may retain the profits, 
such person shall not be entitled to any additional compensation for his work. 
As far as useful”! expenses for the maintenance, etc., of the property are con- 
cerned, he shall be entitled to compensation only insofar as they are not cov- 
ered by the profits.” In case property had been sold between dispossession and 
restitution, the actual holder of the property becomes liable to restitution. He 
may assert against the wronged owner all rights of his predecessors in title and 
may recoup from them.” 





16 ORK, June 25, 1949, H-R III, p. 30, No. Sf. 

7 ORK, Sept. 11, 1948, H-R I, p. 255, No. 123. 

1 ORK, June 12, 1948, H-R I, p. 176, No. 84. 

19 Tf the consideration was blocked only on account of currency restrictions likewise ap- 
plicable to persons not subjected to persecution, this condition is deemed to have been com- 
plied with. ORK, Jan, 15, 1949 H-R II, p. 175, No. 331. 

20ORK, Jan. 12, 1952, OeJZ Ev.BI.No. 133/1952. 

22 Whether expenses were useful or not shall be determined in the light of the conditions 
prevailing at the time such expenses were incurred. ORK, August 31, 1948, H-R I, p. 447, 
No. 223. 

= ORK, Oct. 16, 1948, H-R I, p. 335, No. 155. 

23ORK, Jan. 21, 1950, H-R III, p. 74, No. 430. 
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The wronged owner shall restore the purchase price paid for the dispossessed 
property only insofar as he or his authorized agent™ were free to dispose thereof. 
If the purchase price was paid into an account blocked merely because the 
owner thereof resided abroad, such payment shall be deemed to be a payment 
made at his free disposal.?® War damage to the restored property has no bearing 
on this obligation of the wronged owner to restore the purchase price.** The same 
is true of reductions in bank accounts into which such purchase price had been 
paid, by postwar currency reforms.” On the other hand, the person to whom 
the purchase price is restored shall not be entitled to compensation for the loss 
of purchasing power incurred through the subsequent devaluations of the 
reichsmark and of the Austrian schilling.* Where this seems equitable in case 
of “fair” dispossessions, the restitution commission may furthermore oblige 
the wronged owner to restore even a part of the purchase price, which was not 
at his free disposal and to pay interest on the purchase price.” 

Servitudes and real encumbrances entered in the land register between the 
date of dispossession and the date of restitution shall continue to be effective 
as well as liens entered for amounts used for useful expenses. All other real 
rights of third persons shall expire, if the wronged owner was subjected to politi- 
cal persecution. In all other cases of dispossession the restitution commission 
may declare what other real rights shall remain effective for reasons of equity. 
The wronged owner may prematurely dissolve lease contracts only if he re- 
quires the premises concerned for his own use. Arrears of the Jewish Property 
Levy and of the Reich Emigration Tax shall not be collected by Austria. On the 
other hand, Austria shall not be bound to restore the amount of such taxes paid 
prior to the end of the German Occupation of Austria, as these taxes were col- 
lected on behalf of Germany and not of Austria. The restitution of dispossessed 
property is exempt from all taxes, fees etc., which normally have to be paid in 
case of transfers of property. 

The person having dispossessed the wronged owner of his property and any 
person holding such property, shall declare this fact to the authorities (Law 
StGBI. No. 10/1945 as amended by Law BGBI. No. 150/1946 and Enabling 
Ordinance thereto BGBI. No. 166/1946). The wronged owner may also make 
such a declaration. However, restitution proceedings are not automatically in- 
stituted by these declarations. In order to institute such proceedings, the 
wronged owner or his heirs have to assert a restitution claim within a certain 
time limit. Unless such time limits have already expired, they will expire in 
1953. In derogation of the general rules on intestate succession contained in the 
Austrian Civil Code, only close relatives shall be admitted to assert such claims 
as intestate heirs. Persons to whom restitution claims were ceded before restitu- 





* ORK, Sep. 2, 1949, H-R III, p. 26, No. 3e. 

*% ORK, Jan. 15, 1949, H-R II, 175, No. 331. 
*% ORK, May 21, 1949, H-R III, p. 27, No, 16. 
"ORK, Dec. 11, 1948, H-R II, p. 102, No. 290. 
* ORK, Sep. 27, 1948, H-R I, p. 452, No. 227. 
7?ORK, Sep. 11, 1948, H-R I, p. 259, No. 125. 
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tion proceedings were instituted, are excluded from asserting such claims. A 
“fund” authorized to claim restitution of dispossessed property in respect 
whereof no restitution proceedings were instituted, will be created by special 
law. 

Restitution claims under the First and Second Restitution Laws will be 
settled by administrative procedure; claims under the Seventh Restitution Law 
are decided by the labor relations courts; all other decisions concerning restitu- 
tion shall lie exclusively with the restitution commissions. These commissions 
consist of judges and of assessors, one of whom should have been himself a vic- 
tim of political persecution. The restitution commissions have the same inde- 
pendent status as other tribunals.*° Any appeals against the decisions of resti- 
tution commissions shall be decided by intermediate restitution commissions 
(Riickstellungsoberkommissionen). If the decision of the restitution commission 
is confirmed on appeal, a further appeal to the supreme restitution commission 
shall not be admissible unless the intermediate restitution commission allows 
such appeal. 

Restitution claims may also be settled by private agreement of the parties 
concerned. The restitution commissions are authorized to decide only cases 
brought by persons claiming restitution. Suits asking for a court decision that 
property is not liable to restitution*®' and motions for retrials in restitution pro- 
ceedings® have not been allowed or granted to the present time. Restitution 
claims concerning German property are held to be acts concerning the disposal 
of German property in Austria, which under the Inter-Allied Agreement on the 
Machinery of Control in Austria of June 28, 1946, shall be allowed only with 
the consent of the Occupying Powers.* 

The Occupying Powers have left to Austrian legislation and to Austrian 
courts all restitution cases, where the act of dispossession took place in Austria. 
On the other hand, the Occupying Powers reserved to themselves the restitution 
of property taken in Allied territory while such territory was under German 
occupation. Thus, a car taken in France during the German occupation and 
bought by an Austrian in 1946, was seized by the Allies under this restitution 
scheme. The holder of this car could not, however, recoup from the other Aus- 
trian, who had sold it to him and who in turn had bought it from an authorized 
dealer. According to Austrian law, he had thereby acquired a good and transfer- 
able title to this car.* 

The Third Restitution Law shall apply, mutatis mutandis,** to the restoration 
of property of democratic organizations seized by Austrian authorities between 


39 Constitutional Court, June 16, 1948, H-R I, p. 410, No. 189. 

31 ORK, Feb, 14, 1948, H-R I, p. 63, No. 20. 

2 ORK, Sept. 11, 1948, H-R I, p. 281, No. 133. 

33ORK, Apr. 9, 1949, H-R II, p. 28, No. 23b, footnote. 

44 Supreme Court, March 22, 1950, JBI. 1950, p. 378, Cf. an analogous decision of the 
Supreme Court of the British Zone in Germany, Cologne, Oct 13, 1949, Neue Juristische 
Wochenschrift 1950, p. 25. 

% Klein, “Riickstellung und Riickgabe,”’ OeJZ 1949, 255 ff. 
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March 5, 1933, and March 13, 1938 (First Restoration Law, BGBI. No. 
55/1947). These organizations are also entitled to re-enter into lease contracts, 
from which they were ousted during this period. (Second Restoration Law, 
BGBI. No. 165/1949.) There exists no restitution law covering corresponding 
restitution claims. Claims under employment contracts of persons employed in 
private industry, whose employment was impaired during the same period on 
account of their democratic opinions, are handled in the same way as claims 
under the Seventh Restitution Law (Third Restoration Law, BGBI. No. 
208/1949). 


IGNAZ SEIDL-HOHENVELDERN* 


* Privatdozent, University of Vienna; Deputy Legal Adviser, Austrian Foreign Office. 


DECISIONS 

UnitED STATES: INTERNATIONAL MONETARY FUND AGREEMENT AND FOREIGN 
EXCHANGE CONTROL REGULATIONS—Perulz v. Bohemian Discount Bank in 
Liquidation (110 N.E. (2d) 6, 304 N.Y. 533 (1953)) recently decided by the New 
York Court of Appeals is an important decision in many respects. One signifi- 
cant aspect of the case is that a distinguished court has noted that the multi- 
lateral treaty embodied in the Articles of Agreement of the International Mone- 
tary Fund has had an impact on the domestic law applied by that court. It has 
done this in the field of the private international law of exchange control, and it 
is clear that the question of recognition of the exchange control regulations of 
members of the Fund must now be approached in a new way. 

In the Peruts case, under a contract made in Prague in 1938, the former em- 
ployee of a Czechoslovak bank was entitled to a pension payable in korunas in 
Prague. After he had become a resident of the United States, he obtained an 
attachment of the bank’s New York funds in order to recover the dollar equiva- 
lent of certain pension installments. These had been paid in korunas into a 
blocked account in his name in Prague in accordance with Czechoslovak ex- 
change control regulations. The regulations had been in force at all relevant 
times, and they prohibited any transfers of domestic or foreign currency to a 
nonresident without the license of the exchange control authorities. No license 
had ever been granted for withdrawals from the blocked account or for transfers 
in any other form. It was not disputed between the parties that Czechoslovak 
law governed the contract. The Court of Appeals held unanimously that the 
bank had performed the contract in accordance with the governing law. New 
York courts, on the ground of public policy, could not refuse to recognize the 
exchange control regulations which were part of Czechoslovak law, because the 
United States and Czechoslovakia were both members of the Fund. This general 
reference to the Fund Agreement was the only one in the decision, although a 











390 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


number of its provisions were the subject of detailed arguments in the briefs of 
both parties. 

It is possible here to touch only lightly on the complex provisions of the Fund 
Agreement dealing with exchange control. It is a basic purpose of the Fund “‘to 
assist . . . in the elimination of foreign exchange restrictions which hamper 
the growth of world trade.” (Article I (iv)). The drafters realized that the prac- 
tical realities of the world would make it impossible to achieve this laudable 
ideal at once. Hence, members were to be permitted, as a transitional arrange- 
ment, to maintain and adapt restrictions on payments and transfers for current 
international transactions. In 1952, and in each year thereafter, members having 
such restrictions must consult with the Fund on their further retention. (Article 
XIV.) When a member no longer takes advantage of its transitional privileges, 
it cannot, as a rule, impose these restrictions without the approval of the Fund. 
Members are permitted to regulate international capital movements, and in 
certain circumstances the Fund may even request a member to impose controls 
of this kind. (Article VI.) 

The adoption of an international agreement defining the rights and duties of 
members with respect to exchange control and the vesting of supervision in an 
international organization led the drafters at the Bretton Woods Conference 
to the conclusion that, if an exchange control regulation of a member is con- 
sistent with the Fund Agreement, it would be anomalous if the courts of other 
members of the Fund continued to refuse it recognition. Such an attitude could 
not be reconciled with that collaboration among members upon which the 
structure of the Fund rests. 

Previously, courts had often ignored the exchange regulations of other coun- 
tries. This was done on a variety of legal grounds. Frequently the feeling, based 
upon the aggressive practices of the thirties, was that exchange control was 
necessarily inimical to the interests of other countries. Sometimes the courts 
applied the rule that exchange control regulations would not be recognized if 
they were not part of the law which, according to the private international law 
of the forum, governed the transaction in issue. Sometimes recognition was re- 
fused on the ground that the exchange control of other countries was contrary to 
the public policy of the forum. 

Article VIII, Section 2(b) was incorporated in the Fund Agreement to change 
this situation. It provides that: 


“Exchange contracts which involve the currency of any member and which are contrary 
to the exchange control regulations of that member maintained or imposed consistently with 
this Agreement shall be unenforceable in the territories of any member. In addition, members 
may, by mutual accord, co-operate in measures for the purpose of making the exchange con- 
trol regulations of either member more effective, provided that such measures and regula- 
tions are consistent with this Agreement.” 


Some aspects of this provision were interpreted by the Fund in June, 1949, 
under its power in Article XVIII to adopt authoritative interpretations of the 
Fund Agreement. This interpretation has been published in the Fund’s Annual 
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Report, 1949, Appendix XIV, pp. 82-3; the U. S. Federal Register of August 19, 
1949, pp. 5208-9; and the Revue Critique de Droit International Privé, vol. 40 
(1951), pp. 586-7. It should be noted in passing that in the matter of Interna- 
tional Bank for Reconstruction and Development and International Monetary 
Fund v. All American Cables & Radio Inc., et al. (F.C.C. Docket No. 9362) the 
U. S. Federal Communications Commission has recently recognized the con- 
clusive effect of interpretations of its charter by the Fund under Article XVIII. 
(“This procedure for issuing interpretations binding member governments does 
indeed appear novel; but it also appears to point the way toward speedy, uni- 
form and final interpretations.’’) 

The main propositions embodied in the Fund’s interpretation of Article VIII, 
Section 2(b), may be summarized as follows. (a) In declaring that certain con- 
tracts are unenforceable, what the provision means is that if there is an exchange 
contract involving the currency of any member of the Fund and contrary to the 
exchange control regulations of that member maintained or imposed consistently 
with the Fund Agreenent, the judicial or administrative authorities of other 
member countries will not help a party to the contract to get performance of it. 
This is basically the same concept as that of unenforceability in Anglo-American 
law. The judicial or administrative authorities are not bound to treat such con- 
tracts as invalid or in any other way penalize the making or performance of them, 
although, of course, such sanctions may be the result of voluntary action by 
members under the second sentence of Article VIII, Section 2(b). (b) Exchange 
contracts coming within the provision will be treated as unenforceable even 
though the exchange control regulations which they offend are not part of the 
law governing the contract according to the private international law of the 
forum. (c) If such an exchange contract comes before a court in a member 
country, it will not be enforced on the ground that the exchange control regula- 
tions must be ignored because they are contrary to the public policy of the 
forum. 

The principles embodied in the interpretation have thus fundamentally 
affected the private international law of exchange control. The interpretation 
has not sought to solve all of the problems which may arise in the course of the 
application of the provision to specific cases. The courts in member countries 
may be called upon increasingly to decide questions of this kind. They will be 
faced with the necessity to find solutions because the provision is or should be 
binding on them. Each member country, in joining the Fund, has declared that 
“it has accepted this Agreement in accordance with its law and has taken all 
steps necessary to enable it to carry out all of its obligations under this Agree- 
ment,” and Article VIII, Section 2(b), is one of the obligations referred to. 

The novelty of the provision is probably the explanation for the reluctance 
shown by some courts to tackle the problems implicit in the provision. Thus, in 
Kahler v. Midland Bank Ltd. ({1948] 1 All E. R. 811, 819) one member of the 
English House of Lords noted that an argument had been advanced by counsel 
involving the meaning of “exchange contracts.” He found it unnecessary to 











392 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


decide this point, but in addition commented that in view of Article XVIII of 
the Fund Agreement, he felt it undesirable to express any opinion on the argu- 
ment. Again, in Cermak et al. v. Bata Akciova Spolecnost (80 N.Y. Supp. (2d) 
782, 785 (1948)) the New York Supreme Court preferred not to go into the 
question of the effect of the Fund Agreement until an appellate court had 
“blazed that trail.” 

The Perutz case has now blazed a trail, although it is not clear at the moment 
precisely in what direction it leads. Although Article VIII, Section 2(b), was 
relied upon, the opinion of the Court of Appeals refers to no specific provision 
in the Fund Agreement. On its face, the decision rests simply upon the fact of 
membership in the Fund of the United States and Czechoslovakia, and holds 
that public policy is not available as a ground upon which to refuse recognition 
to the exchange control regulations of a member of the Fund whose law is ap- 
plicable under the private international law of the forum. It is thus consistent 
with the dictum of a member of the House of Lords in Zivnostenska Banka Na- 
tional Corporation v. Frankman ([{1949] 2 All E.R. 671, 676) to the effect that the 
exchange control regulations of a member of the Fund of the kind contemplated 
by the Fund Agreement could not be refused recognition as penal or confisca- 
tory laws. 

The result in the Peruiz case is consistent with the Fund’s interpretation of 
Article VIII, Section 2(b), on the question of public policy. However, the court 
pursued the traditional approach of determining which law governed the con- 
tract under the private international law of the forum and did not attempt to 
decide whether Czechoslovak law was “involved” under Article VIII, Section 
2(b). It will be of great interest to see whether, in later cases, the Perutz case 
is regarded as having been tacitly decided on the basis of Article VIII, Section 
2(b), or upon some other principle stemming from the Fund Agreement. 

ANDRE VAN CAMPENHOUT* 


* The views expressed in this article are personal to the author and do not necessarily 
reflect the views of the International Monetary Fund, of which he is the General Counsel. 


WESTERN GERMANY: RECOGNITION AND ENFORCEMENT OF SOVIET ZONE CRIMI- 
NAL JUDGMENTS—A recent decision of the Federal Constitutional Court of the 
German Federal Republic! raises the grave question of whether and under what 
conditions the respect normally due to judicial pronouncements can be accorded 
to the acts of a Soviet-dominated judiciary. 

The petitioner, accused in an East German court of having negligently caused 
a fatal automobile accident and thus having committed involuntary man- 
slaughter,” an offense which under the German Penal Code is punishable by fine 
or by imprisonment not to exceed five years, fled from the Eastern Zone before 
the trial. He was tried in absentia, and sentenced to two years’ imprisonment. 


1 Bundesverfassungsgericht, June 13, 1952, 5 NJW (1952) 1129. 
2 German Penal Code, Sec. 222, in conjunction with Sec. 24 of the Automobile Law. 
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The East German district attorney who had obtained the judgment of convic- 
tion learned that petitioner was living at Tiibingen, in Western Germany, and 
requested the district attorney there to enforce the judgment by apprehension 
and imprisonment of the petitioner. The Tiibingen district attorney ordered the 
petitioner to begin serving his sentence (apparently in a West German prison) 
on a day fixed in the order. It is this order which petitioner brought into the 
Federal Constitutional Court by way of a “‘petition for review on constitutional 
grounds.” 

The first difficulty faced by the court wasa jurisdictional one. In essence, peti- 
tioner’s attack was directed against the judgment of the East German court. 
That court, however, is not subject to the provisions of the West German Basic 
Law, the so-called Bonn Constitution, for the protection of which the Federal 
Constitutional Court was created. It follows that a “petition for review on con- 
stitutional grounds” to the Federal Constitutional Court would not lie against 
the judgment of an East German court. But the order of a West German court 
or district attorney seeking to enforce the East German judgment constitutes 
a sovereign act which is subject to the Bonn Constitution, and which, therefore, 
may be reviewed by the Federal Constitutional Court. Accordingly, the Court 
held that while it could not entertain a petition to review the East German 
judgment itself, it had power to review the constitutionality of the enforcement 
measure taken by the Tiibingen district attorney. 

The Court further examined whether petitioner had complied with the statute 
which ordinarily requires that a “petition for review on constitutional grounds” 
may be filed only after exhaustion of all other remedies.’ The court, placing a 
reasonable construction on this requirement, disregarded the remedies which, 
theoretically, would have been available to the petitioner in East Germany. 
Nevertheless, the petitioner had not exhausted his other remedies because, as 
the Court held, he could have asked the ordinary criminal court at Tiibingen 
to review the order of the district attorney. In this connection, however, the 
Court points out that under the statute setting up the Federal Constitutional 
Court, the requirement of exhaustion of other remedies is not inflexible and that 
this requirement may be dispensed with “‘if the petition is of general importance 
or if petitioner, in case he were compelled to exhaust his ordinary remedies, 
would suffer grave and irreparable injury.’ On the basis of this statutory excep- 
tion, the Court dispensed with the requirement of the exhaustion of other 
remedies and assumed jurisdiction in the case. By so doing the Court itself 
underscored the grave and fundamental nature of the issues thus reached. 

In order to understand the Court’s holding on the merits, the non-German 
reader will do well to realize that in spite of the division into Zones of Occupa- 
tion, in spite of the co-existence of the German Federal Republic in the West 
and of the “German Democratic Republic” in the East, the German courts, 


’Sec. 90 of the Law Concerning the Federal Constitutional Court (Bundesverfassungs- 
gerichtsgesetz). 
4 Tid. 
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understandably, strive to maintain the theory of German unity.® At least in 
principle, West German courts and administrative departments still treat the 
judgments of East German courts as domestic judgments.* Thus, were it not for 
Soviet Zone deviations from the ordinary standards of German administration 
of law,” it would be clear beyond doubt that the judgment of the East German 
court must be executed by any German official in any part of Germany who 
becomes competent to act in the matter. 

Petitioner’s constitutional arguments thus had to be, and in fact were, based 
on peculiar features of law and life in Soviet Germany.’ His principal conten- 
tions were: 

(1) that a criminal trial im absentia, at least in cases in which the trial may 
result in a substantial prison sentence, always constitutes a violation of basic 
constitutional rights; and 

(2) that the trial ix absentia violated such basic rights in this particular case, 
because, petitioner alleged, he had to flee from the Eastern Zone in order to 
escape slave labor in the uranium mines and thus was prevented from attending 
the trial by the threat of arbitrary governmental action unconnected with the 
criminal case against him.® 


5 West German courts recognize that within the meaning of specific statutes the Eastern 
Zone may have to be treated as a foreign country; but they insist that as a constitutiona! 
unit the German Reich still exists. See, e.g., BGH Sept. 25, 1952, 7 JZ (1952) 748. In an 
annotation to the latter decision, Professor Riezler points out that the “(German Reich,” as 
distinguished from the newly created Western and Eastern republics, lacks reality as a mat- 
ter of constitutional and of international law. The hope for re-unification expressed in the 
preamble of the Bonn Constitution, supported as it is by official pronouncements of the Allied 
Powers, may, however, be the reflection of a political fact which does not lack reality and 
which continues to assert itself in spite of the constitutional separateness of the two repub- 
lics. 

6 A proposal, made in 1950, to enact a special statute dealing with recognition and en- 
forcement of East German judgments, was defeated on the ground that such a siatute would 
in effect characterize Soviet Zone judgments as foreign judgments and hence would destroy 
the fiction of German Rechiseinkett. See Redelberger, ‘Die Vollstreckung ostzonaler Strafurteile 
in der Westzone,” 5 NJW (1952) 808. 

The enforcement and recognition in a democratic jurisdiction of the judgment of a Soviet 
dominated court will always give rise to difficult problems. See Redelberger, ibid. It will be 
seen infra that these problems are largely the same even if they come up in jurisdictions (such 
as this country) where the judgment is clearly a “foreign’”’ one. 

7™ The East German Law Concerning the Organization of Courts (Gerichtsverfassungsgesetz) 
of Oct. 2, 1952, changes so many of the fundamental procedural provisions of traditional Ger- 
man law that little is left of the former uniformity (Rechtseinheit) in this field. See Editorial 
by Dr. G. Schultz, 6 MDR (1952) 727, at 728; for a more extensive analysis of the new Law 
see Dr. F. Heinze, “Die neue Gerichtsverfassung in der sowjetischen Besatzungszone Deutsch- 
lands,” 6 NJW (1953) 247. The text of the new Gerichtsverfassungsgesetz appears in G. BI. 
1952, pp. 983 ff., the text of the new Code of Criminal Procedure in G. Bl. 1952, pp. 997. 

* See, in general, Unrecht als System, a collection of Documents published by the West 
German Bundesministerium fiir Gesamtdeutsche Fragen (1952). 

* Petitioner also argued that the East German court had violated the principle of equality 
before the law—the German counterpart of our Equal Protection Clause-—by denying him 
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In dealing with these arguments, the Court applied legal principles and tech- 
niques which may be of interest to lawyers in all non-Soviet countries. 

(1) Minimum Standards of Due Process and Comparative Law. The court re- 
jected petitioner’s argument that a trial im absentia for a crime which is punish- 
able by several years’ imprisonment, is always and necessarily a violation of 
basic constitutional rights. 

The Bonn Constitution guarantees the rights to life and physical inviolabil- 
ity.° The freedom of the individual is also declared to be inviolate." “These 
rights may be interfered with only on the basis of a law.” Statutes limiting 
the individual’s right to freedom may thus be enacted, but they must be en- 
acted in the proper form, and they are valid only if they respect those “‘invio- 
lable and inalienable human rights” which Article 1 of the Constitution ac- 
knowledges as “‘the basis of every human community, and of peace and justice 
in the world.” Moreover, ‘everyone brought before a court shall have a claim 
to a proper legal hearing.’ 

The Court had to solve the problem at hand within the framework of these 
constitutional provisions which adopt the essence of what we would call Due 
Process or the Rule of Law. Although not using these terms, the Court em- 
ployed a criterion familiar to our thinking: whether the procedure which led to 
the judgment of conviction in this case, fell below those minimum standards of 
procedural justice to which all judicial acts, whether domestic or foreign, should 
be held in a civilized country. 

In applying this criterion, the Court used the comparative method. It rejected 
the idea that the procedure of a foreign court should be measured by the yard- 
stick of the forum, and announced the principle that the minimum standards of 
civilized procedure can be ascertained only by comparative examination of the 
laws of all civilized countries. In concreto, the Court found that several Euro- 
pean countries—this side of the Iron Curtain—permit in absentia proceedings 
against defendants accused of serious crimes,’ and hence concluded that such 
proceedings are not per se uncivilized. 

This result of the Court’s comparative research is hardly surprising if we re- 





the benefit of several amnesty laws. The court found this argument to be without substance. 
Nor was the court impressed with the argument that the principle of equality had been vio- 
lated because East German courts are known to be stricter in their sentencing practice than 
similar courts in Western Germany. 

10 Art. 2. 

" [bid. 

2 Thid. 

% Art. 103. 

“The court refers especially to Sec. 427 of the Austrian Code of Criminal Procedure, as 
amended in 1945. Although not mentioned by the court, French law might be referred to in 
this connection; Art. 5, subd. 6, of the Code d’Instruction Criminelle and other statutes 
permit in contumaciam proceedings in certain cases. See Georges R. Delaume, “Jurisdiction 
Over Crimes Committed Abroad: French and American Law,” 21 Geo. Wash. L. Rev. (1952) 
173, 186. 
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member that even in this country the constitutional privilege of the defendant 
to be confronted by the witnesses against him is sometimes held to be waived 
by voluntary absence, depending on the nature of the crime and the stage of the 
trial at which the absence occurs.!® 

The Court’s use of comparative research for the purpose of establishing the 
minimum standards of civilized procedure is reminiscent of Mr. Justice Car- 
dozo’s approach in the celebrated case of Palko v. Connecticut, 302 U.S. 319 
(1937). There, in upholding a Connecticut statute permitting appeals by the 
State in criminal cases, Justice Cardozo pointed to some of the most cherished 
elements of common law procedure, and then added: 


“Few would be so narrow or provincial as to maintain that a fair and enlightened system 
of justice would be impossible without them.” (at 325.) 


The opinion goes on to mention, as examples of common law procedures 
which are “not of the very essence of a scheme of ordered liberty,” the right to 
trial by jury, the immunity from prosecution except as the result of an indict- 
ment, and the immunity from compulsory self-incrimination. In order to demon- 
strate that the last-mentioned immunity, in particular, is not one of the funda- 
mentals of a civilized procedure, Mr. Justice Cardozo (at 326) refers to a number 
of comparative studies as supporting the view that “Compulsory self-incrimi- 
nation is part of the established procedure in the law of Continental Europe.’”* 
It is interesting to note that the new German Constitutional Court has adopted 
the same comparative approach. 

(2) “Due Process” in Eastern Germany. A criminal proceeding against an ab- 
sent defendant may not necessarily and under all circumstances fall below the 
universal minimum standards of civilized procedure—but how about a case in 
which the absence of the defendant is involuntary? It has been held in this 
country that no theory of waiver can justify an in absentia proceeding if defend- 
ant’s absence has been caused, e.g., by fear of mob violence.” The German 
Constitutional Court expresses a similar view regarding involuntary absence: 


“When organs of the state, by intended measures of an arbitrary nature, force a citizen 
to flee, and then another organ of the same state initiates a judicial in absentia proceeding 
against him, in such a case it must be said that notification of the time and place of trial only 
seemingly enables the absent party personally to defend himself before the court. In reality 
he is refused a proper hearing. 


8 See Diaz v. United States, 223 U. S. 442, 454 et seg. (1912); Clark and Mikell, Handbook 
of Criminal Procedure (1918), Sec. 148; Note, 23 ALR 2d 456 (1952). 

16 Tt goes without saying that physical compulsion is not permitted in any civilized coun- 
try; Justice Cardozo’s statement refers to the rule, prevailing in most civil law jurisdictions, 
that inferences may be drawn from the silence of the accused. Some authorities on this point 
are collected in Schlesinger, Comparative Law—Cases and Materials (1950) 203. 

7 Massey v. State, 31 Tex. Cr. Rep. 371, 20 S.W. 758 (1891). 
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The Court concludes that a judgment which is the product of a proceeding so 
blatantly unfair, falls below the minimum standard discussed above, and hence 
should be refused execution aud recognition. 

Similarly, the view seems to prevail in Western Germany that an East Ger- 
man criminal judgment does not constitute a prior conviction within the mean- 
ing of a multiple offender statute, if the judgment, whether or not political on 
its face, was obtained in an unfairly conducted proceeding.” 

The same problem may arise here under multiple offender statutes which, like 
the New York statute,”® make a prior conviction in a foreign country a proper 
basis for more severe punishment. Would a “conviction” in an Iron Curtain 
country qualify to make the defendant a recidivist? 

A related question of even greater practical importance arises under Section 
212, subd. (a) (9) and (10), of the Immigration and Nationality Act of 1952,”! 
which excludes from admission into the United States all aliens ‘“‘who have been 
convicted of a crime involving moral turpitude (other than a purely political 
offense)’”’ or ‘“‘who have been convicted of two or more offenses (other than 
purely political offenses), regardless of whether the conviction was in a single 
trial or whether the offense arose from a single scheme of misconduct and re- 
gardless of whether the offenses involved moral turpitude,” if the aggregate sen- 
tences imposed were five years or more. Many, if not most, of the recent refugees 
from Iron Curtain countries have been “convicted” there, especially if a judg- 
ment rendered im absentia is regarded as a “conviction.” At least on their face, 
these convictions are not always for a “purely political” offense. Prosecution of 
capitalists or kulaks for tax evasion, for fraudulent bankruptcy (after the ac- 
cused has been thrown into bankruptcy by excessive tax claims), or for larceny 
committed by taking one’s own (nationalized) property, belong to the stock-in- 
trade of Communist governments.” Convictions for profiteering or violation of 


18 In the case at hand the court, which is empowered to try facts, found after a hearing 
on this point that the factual allegations of the petitioner were untrue, and that his flight from 
Eastern Germany was not caused by discriminatory or arbitrary measures of the East German 
Government. Holding that the decision of the case had to turn on this question of fact, the 
court denied the petition. 

19See Buenemann, “Die Verwertung sowjetzonaler Urteile bei Feststellung der Riickfall- 
voraussetzungen,” 5 NJW (1952) 1359, where it is pointed out that even in nonpolitical cases 
the judgments of Soviet Zone courts frequently show egregious errors and outright ignorance 
of substantive and procedural law. Most of the judges of the Soviet Zone are ‘“‘People’s Judges” 
without University training, appointed upon completion of a two year course emphasizing 
Marxist-Leninist indoctrination more than legal instruction. They have no tenure, and their 
employment may be terminated on short notice. See Buenemann, ibid.; Redelberger, supra 
n. 6; Heinze, supra n. 7. 

20New York Penal Law, Sec. 1941. 

166 Stat. 163 (1952), 8 U.S.C. Sec. 1182 (Supp. 1952). 

2 See, e.g., Bolg4r, Book Review, 1 Am. J. Comp. L. (1952) 312; Wiegand, “Business and 
Finance in Communist Germany,” 46 II]. L. Rev. (1952) 851; see also n. 8, supra. 
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currency laws* might be thrown in for good measure, and if propaganda pur- 
poses require it, the Communists will hardly be more reluctant than the Nazis 
to convict opponents of the regime on trumped-up charges of espionage, per- 
jury, or homosexuality. The true reason for the ‘“‘conviction” may be that the 
victim is a friend of the West. Does such a “conviction” forever bar him from 
entering this country? 

In theory, the answer seems clear enough. Any judgment based on a patently 
unfair proceeding, and not rendered by an “impartial” tribunal, should be dis- 
regarded; this is a well-recognized exception to the general doctrine of comity.* 
Even in the multiple-offender cases, in which the courts (so long as the judgment 
of conviction stands) will not ordinarily look behind the factum of such convic- 
tion, there is authority for the proposition that the foreign judgment of convic- 
tion may be collaterally attacked if it is shown “that defendant may not seek 
redress for the alleged violation of constitutional right in the court wherein the 
judgment was rendered.’”*® 

As a practical matter, however, the victim of the Communist “conviction” 
bears the heavy burden of proving the facts which made the particular proceed- 
ing against him unfair and arbitrary. Our courts, carefully shielding their eyes 
from the hideous sight of reality, continue to apply the presumption of regu- 
larity to the judicial proceedings of Iron Curtain countries.2* Whether a Bran- 
deis brief, demonstrating the institutionalized injustice of what is done in those 
countries under a thin veneer of legality,” would be sufficiently persuasive, is an 
open question. If not, then the would-be immigrant can overcome the effect of 
a Communist “‘conviction” only by showing that in his particular case the pro- 


* Violation of German foreign exchange laws by a Jew trying to escape from Nazi Ger- 
many was held not to involve moral turpitude. 39 OAG 215 (1938). Under the Immigration 
and Nationality Act of 1952, however, a conviction for two or more violations, coupled with 
a (typically Communist) stiff prison sentence would bar the applicant from entering this 
country, even if such violations do not involve moral turpitude. See n. 21, supra. 

*4 Restatement, Conflict of Laws, Sec. 429; Schlesinger, Comparative Law—Cases and 
Materials (1950) 191; Reese, ‘The Status in this Country of Judgments Rendered Abroad,” 
50 Col. L. Rev. (1950) 783, 795-6. 

*5 People v. McCullough, 300 N.Y. 107, 111 (1949). 

*6 Cf. Amtorg Trading Corp. v. Camden Fibre Mills, Inc., 304 N.Y. 519, 109 N.E. 2d 606 
(1952) (upholding agreement to arbitrate before the U.S.S.R. Chamber of Commerce Foreign 
Trade Arbitration Commission in Moscow, U.S.S.R.); Bator v. Hungarian Commercial 
Bank of Pest, 275 App. Div. 826, 90 N.Y.S. 2d 35 (ist Dept. 1949) (ordering depositions te 
be taken in Hungary, and modifying lower court order which had provided that the witnesses 
be examined in Switzerland); Ecco High Frequency Corp. v. Amtorg Trading Corp., 276 
App. Div. 827, 93 N.Y.S. 2d 178 (ist Dept. 1949) (ordering issuance of letters rogatory toa 
Moscow court, for the taking of testimony of Russian Government officials, in litigation is 
which an instrumentality of the Soviet Government was a party; Van Voorhis, J., dissenting in 
a noteworthy opinion). 

27 Ample material for such demonstration is in existence. See notes 7, 8, and 22, supre. 
With the help of Professor Lewis W. Morse and of Dr. Richard Rank, the author of this 
Comment has established a center for such materials at the Cornell Law Library. Publications 
making the contents of these materials available in English are planned for the near future. 
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ceedings fell below the minimum standard of civilized procedure. How can he 
sustain this burden without being able to produce documents and witnesses 
from behind the curtain of silence? 

A German court, not hampered by technical rules of evidence and by lin- 
guistic difficulties, may find it possible to determine, in each case, the vexing 
questions of fact upon which recognition and enforcement of an Iron Curtain 
judgment must depend. Our courts, separated from the scene by a distance of 
4000 miles and by their lack of knowledge of the foreign language and legal 
system, will find it exceedingly difficult to reach just results if the decision of 
each case must turn on facts which occur behind the Iron Curtain. Only a real- 
istic appraisal, as a matter of law, or at least as a matter of judicially noticed fact, 
of the nature and purposes of judicial proceedings in Iron Curtain countries, will 
enable our courts to deal with these questions as effectively as seems to be done 
in Western Germany. 

RUDOLF B. SCHLESINGER* 





* Board of editors. 
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Adler, Matter of Estate of Hedwig A., 202 
Misc. 1100 (Dec. 9, 1952): determina- 
tion of death of Hungarian resident in 
German concentration camp in 1944. 

Arribas v. United States, 110 F. Supp. 267 
(Ct. Cl. March 3, 1953): statute of 
limitations for claim of citizen of 
Philippine Republic for pharmaceutical 
stores taken by Philippine Army for use 
in resistance against Japanese armed 
forces. 

Acheson 0. Maenza, 202 F. 2d 453 (D. C. 
Cir. Feb. 12, 1953): municipal law of 
Italy as to one born in the United 
States of Italian parents. 

Augello v. Dulles, 110 F. Supp. 689 (E. D. 
N. Y. March 6, 1953): oath of allegiance 
to King of Italy in 1937 by native-born 
American. 

Bennett v. Kazveni, 120 N.Y.S. 2d 229 
(July 7, 1952): Iranian law as to failure 
to object to variances between letter of 
credit and contract; see also 119 
N.Y.S. 2d 530 (Jan. 26, 1953). 

Braier’s Estate, In re, 305 N.Y. 148, 111 
N.E. 2d 424 (N.Y. March 5, 1953): 
deposit of share of sole legatee, 
Hungarian national, with New York 
City Treasurer; constitutionality of 
sec. 269, Surrogate’s Court Act; Treaty 
with Hungary of Oct. 4, 1926, 44 Stat. 
2459. 

Branyan vv. Koninklijke  Luchtvaart 
Maatschappij, 17 Federal Rules De- 
cisions 425 (S. D. N. Y. Jan. 20, 
1953): issuance of letters rogatory 
directed to courts of India for oral 
examination of witnesses and pro- 
duction of records regarding airplane 
crash in India. 

Brownell v. Edmunds, 110 F. Supp. 828 
(W. D. Virginia, March 7, 1953): 
bequest to members of husband’s 
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family in Germany “should 
survive this war.” 

Burns 0. Lovett, 202 F. 2d 335 (D. C. Cir. 
July 31, 1952; cert. granted 73 S. Ct. 
284, Dec. 15, 1952): writs of habeas 
corpus for members of American 
armed forces of the Island of Guam. 

Callo, Matter of Isabella C., dec’d, 129 
N. Y. L. J. April 24, 1953, p. 1376: 
application of Italian Civil Code to 
distributees’ shares in estate of de- 
cedent residing in Italy at her death. 

Capitol Records, Inc. v. Mercury Record 
Corp., 109 F. Supp. 330 (S. D. N. Y. 
Sept. 26, 1952): confiscation of German- 
owned record matrices by Czecho- 
slovakian government instrumentality. 

Caravas’ Estate, In re, 250 Pac. 2d 593 
(Sup. Ct. Cal. Dec. 2, 1952): statute of 
limitations tolled for residents of 
Greece when, at time of German 
occupation during World War II, 
aliens had been denied access to U. S. 
courts. 

Caroll ». Manufacturers Trust Company, 
129 N. Y.. L..j. Mareh 31, 1953, /p. 
1059 (2d Cir. Feb. 19, 1953): warrant 
of attachment in action of Republic of 
Poland against Pan-Atlantic, Inc. 

Caswell, Strauss & Co., Inc. v. Stern, 
Morgenthau & Co., Inc., 129 N. Y. 
L. J. April 3, 1953, p. 1104: certificates 
by Japanese Board of Trade (Boeki- 
cho). 

Cerro de Pasco Copper Corp. >. The 
Alabama, 109 F. Supp. 856 (S. D. N. Y. 
Oct. 1, 1952): competence of com- 
mercial tribunal in Paris, France (to 
the exclusion of all others) for claims 
regarding shipments from Peru to 
Belgium; validity under French and 
Peruvian law. 

Codray v. McGranery, D. C. Col. Nov. 7, 


they 
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1952 (Civil Action No. 2405-52): 
action to license attachment of Hun- 
garian property in New York bank or 
to compel Alien Property Custodian 
to vest such property. 

Consolidated Car Healing Co., Inc. v. 
Chrome-Gold Alloys Corp., 109 F. Supp. 
652 Gi. D. N. ¥. Dee: 2, 1952): 
foreign (British, French and Swiss) 
patents on the use of beryllium in 
alloys. 

Cramer, H. S., & Co., Inc. v. Eugenio 
Lang, Inc., 129 N. Y. L. J., March 20, 
1953, p. 936: license of Argentine 
government for export of lactic casein. 

Cumbrera v. Grancolombiana, Inc., 120 
N. Y. S. 2d 513 (Oct. 15, 1952): right 
of injured seaman to benefits under the 
laws of Venezuela. 

Dame v. Dame, 129 N. Y. L. J. March 6, 
1953, p. 758: custody of child (resident 
of England) under foreign decree. 

Dwyer v. Equitable Life Assur. Soc’y of 
U.S., 129 N. Y. 1. J., Feb..27, 1953, p. 
784: interest on payment to resident of 
Austria to be licensed by American 
authorities. 

Equatorial Navigation Co., Inc. v. Bra- 
stletvo, 129 N. Y. L. J., Apr. 15, 1953, 
p. 1245 (App. Div. ist Dept.): tort 
committed in Brazil. 

F. A. R. Liquidating Corp. v. McGranery, 
110 F. Supp. 580 (D. Delaware Feb. 
24, 1953): whether cabled proposal 
from Germany in June, 1941, for assign- 
ment of patents constitutes assignment 
by contract to assign them. 

Foundry Services, Inc. v. Beneflux Corp., 
110 F. Supp. 857 (S. D. N. Y. March 
16, 1953): exclusive license by English 
corporation for sale in United States 
and Canada not in violation of antitrust 
laws. 

Frazier v. Hanover Bank, 119 N. Y. S. 
2nd 319 (January 27, 1953): certifi- 
cate of State Department as to claim 
of sovereign immunity of Republic of 
Peru; delivery of scrip certificates to 
bondholders. 

Garrett, In re Estate of, Sup. Ct. Pa. Jan. 
5, 1953, 39 Am. Bar Assn. J. 234: 
determination of heirship for 26,000 
claimants as next of kin of intestate 
deceased in 1930. 
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Gaudio v. Dulles, 110 ¥. Supp. 706 (D. C. 
Col. Feb. 19, 1953): dual nationality 
of American-born citizen of natural- 
ized Italian parents. 

Gazda v. United States, 108 F. Supp. 516 
(Ct. Cl. Dec. 2, 1952): statute of 
limitations as to compensation not sus- 
pended by Alien Property Custodian’s 
vesting of rights of inventor (prior 
Swiss patent). 

Gresler v. Greeff, 129 N. Y. L. J. Apr. 9, 
1953, p. 1172: suspension during war- 
time of rights to prosecute action of 
alien enemy resident of Germany. 

Halberstadi, Estate of Moses, 129 N. Y. 
L. J., March 26, 1953, p. 1012: deposit 
of share of beneficiary residing in 
Poland with City Treasurer pursuant 
to sec. 269, Surrogate’s Court Act. 

Hughes Tool Co. v. United Artists Corp., 
304 N. Y. 942, 110 N.E. 2d 884 (N. Y. 
Jan. 15, 1953): computation of foreign 
blocked currencies into U. S. dollars. 

In re Investigation of World Arrangements 
With Relation to the Production, Trans- 
portation, Refining & Distribution of 
Petroleum, 30 Fed. Rules Decisions 280 
(D. C. Col. Dec. 15, 1952): subpoena 
duces tecum with regard to papers lo- 
cated with corporations abroad in 
which foreign sovereign (British 
government) has interest; immunity; 
proof of foreign law. 

Isbrandtsen Co., Inc. v. United States, 201 
F. 2d 281 (2d Cir. Jan. 15, 1953): 
limitation of liability for loss of cargo 
being shipped from Germany to Korea; 
fire on Liberty Vessel S. S. Edmund 
Fanning while at Genoa, Italy. 

Jacobi v. Drucker, 118 N. Y. S. 2d 495 
(Sup. Ct. Onondaga County, N. Y., 
Jan. 15, 1953): statutory law of Israel 
relating to alimony in connection with 
Rabbinical divorce. 

Joensen, Estate of Niclas J., 129 N. Y. 
L. J., April 23, 1953, p. 1353: payment 
of shares of Danish nationals to Consul 
General of Denmark. 

Kaelin, Matter of Catherine K., deceased, 
129 N. Y. L. J., April 15, 1953, p. 
1251: Swiss death certificate as evi- 
dence. 

Kooiman v. Chase Nat. Bank of the City 
of New York, 129N.Y.L. J. March 11, 
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1953, p. 807: preliminary judicial in- 
quiry conducted in the Netherlands as 
proceeding under sec. 301, N. Y. 
Civil Practice Act. 

Koster v. Banco Minero De Bolivia, 129 
N. Y. L. J. April 13, 1953, p. 1210: 
dismissal of writ of attachment because 
of immunity of defendant as official 
bank of the Bolivian Government. 

Koster v. Banco Minero De Bolivia, 129 
N. Y. L. J., May 12, 1953, p. 1590: 
claim of immunity of agency of 
Bolivian government submitted by 
State Department “for such consider- 
ation as the Court may deem necessary 
and proper.” 

Landers Frary & Clark v. Vischer Prod- 
ucts Co., 201 F. 2d 319 (7th Cir. Jan. 
22, 1953): practice in England to com- 
bine request for declaratory judgment 
with request for coercive relief. 

Lehman v. Acheson, 109 F. Supp. 751 
(E. D. Pa. Feb. 6, 1953): dual citizen- 
ship under the laws of U. S. and of 
Switzerland; expatriation by service in 
Swiss Army. 

Lipton v. Lockheed Aircraft Corp., 129 
N. Y. L. J., March 3, 1953, p. 696: 
Egyptian statute of limitations. 

McGranery »v. Agency of Chartered Bank of 
India, Australia and China, 201 Fed. 
2d 368 (2d Cir. Jan. 30, 1953): New 
York agency and Hamburg (Germany) 
agency of international banking house 
as independent business entities. 

Meals v. United States, 110 F. Supp. 658 
(N. D. Cal. Feb. 16, 1953): tax exemp- 
tion for employee of American corpora- 
tion in foreign country (Germany) as 
“bona fide resident’. 

Midland Sales Corp. v. Gasi, S. A., 129 
NN. ¥. £. J., April 21, 1953, p.. 1317: 
attachment against property shipped 
“in bond” for export to Argentina. 

Monsen, Estate of Erling, 129 N. Y.L. J., 
April 20, 1953, p. 1299: Norwegian law 
as to N. Y. property of decedent resi- 
dent of Norway. 

National Financiera, S. A. v. Banco de 
Ponce, 120 N. Y. S. 2d 373 (March 26, 
1953): action by Mexican bank against 
Puerto Rican bank for money had and 
received (letter of credit). 
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Niagara Mohawk Power Corp. v. Federal 
Power Commission, 202 F. 2d 190 
(D. C. Cie. Dec. 31, 1952): Treaty 
between the U. S. and Great Britain of 
March 13, 1910, 36 Stat. 2448, relating 
to diversions of water from the 
Niagara River. 

North Wool Paper Mills, Lid. v. Nat. City 
Bank of New York, 129 N. Y. L. J., 
March 13, 1953, p. 852: recovery upon 
letter of credit of banking corporation 
of Portugal. 

Orvis 0. Brownell, 73 S. Ct. 596 (March 
16, 1953): interest in property of 
Japanese nationals vested in Alien 
Property Custodian, as acquired by un- 
licensed attachment of funds. 

Oye v. Acheson, 110 F. Supp. 635 (N. D. 
Cal. March 13, 1953): proof of Japa- 
nese law as to expatriation by teaching 
activity in Japanese schools. 

Panatech Corp. v. Carl Zeiss, Inc., 110 F. 
Supp. 664 (S. D. N. Y. Feb. 27, 1953): 
interest in German trademark vested 
in U. S. Attorney General under Trad- 
ing with the Enemy Act; importation 
of merchandise bearing such trade- 
mark, 

Pandolfo v. Acheson, 202 F. 2d 318 (2d 
Cir. Feb. 13, 1953): oath of alliegance 
to King of Italy by dual national 
serving in Italian Army. 

People v. Buffum, 40 A. C. 745 (Sup. Ct. 
Cal. April 20, 1953): transportation of 
women to Mexico from California for 
purposes of abortion to be performed 
in Mexico; introduction into evidence 
of provisions of Mexican code dealing 
with abortion erroneous as likely to 
confuse the jury. 

Petroff, Estate of George, 129 N. Y. L. J., 
May 4, 1953, p. 1483: assignments of 
legatees residing in Bulgaria. 

Quaranta, Estate of Angelo, 129 N. Y. 
L. J., May 6, 1953, p. 1521: services 
rendered by consul general of Italy to 
estate. 

Red Top Brewing Co. v. Mazzotti, 202 F. 
2d 481 (2d Cir. Feb. 9, 1953): meaning 
of certificate of Brazilian Department 
of Agriculture’s Classification Service. 

Reiss v. Arabian American Oil Company, 
304 N. Y. 953, 110 N. E. 2d 888 (N. Y. 
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Jan. 21, 1953): recovery of damages for 
alleged wrongful discharge from em- 
ployment in Saudi Arabia. 

Reyes v. Egidi, 281 App. Div. 862 (First 
Dept., March 10, 1953): no diplomatic 
immunity for wife of commercial 
attache of Italian Embassy. 

Schaefer, Estate of Amelia, 129 N. Y. 
L. J., April 13, 1953, p. 1211: bene- 
ficial interest of German nationals 
residing in Germany in American trust. 

Serrano v. M. A. Gammino Construction 
Co., 281 App. Div. 736 (3rd Dept. Dec. 
30, 1952): return of incompetent to 
Portugal pursuant to court order; 
nonresident alien within meaning of 
sec. 17, N. Y. Workmen’s Compensa- 
tion Law. 

Sibona, Estate of Joseph, 129 N.Y. L. J., 
May 20, 1953, p. 1697: authority of 
Italian Consul to represent Italian 
national residing in Canada. 

Spinosa, Estate of, 117 A. C. A. 439 (Cal. 
App. April 17, 1953): statute of limita- 
tion for filing claim to assets of Cali- 
fornia estate tolled by declaration of 
war with Italy; Italian heirs entitled to 
estate deposited in state treasury. 

Strauch, Estate of Joan, 129 N. Y. L. J., 
April 2, 1953, p. 1090: judicial knowl- 
edge of conditions in Germany of 
persons of Jewish religion preceding 
and during the last war. 

Strauss v. Kende Galleries, Inc., 118 
N. Y. S. 2d 517 (Dec. 19, 1952): com- 
mission for securing collection of 
paintings to be obtained from Switzer- 
land. 

Swope, Estate of Rebecca A. D. W., 129 
N. ¥. 1. J., March 6, 2953, p. 752: 
legacy to the ‘Nankin Theological 
Seminary” at Nankin, China. 

Tracy Purchasing Corp. v. Industrial 
Overseas Technical Corp., 129 N. Y. 
L. J., April 29, 1953, p. 1439: defendant 
as agent of Italian corporation. 

United States v. Guy W. Capps, Inc., 21 
U. S. Law Week 2524 (4th Cir., 
April 15, 1953): executive agreement 
with Canadian authorities limiting 
potato imports from Canada not 


within constitutional power of Presi- 
dent since inconsistent with Agri- 
culture Adjustment Act. 
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United States v. Kwan Shun Yue, 194 F. 
2d 225 (9th Cir. Jan. 28, 1952): 
Chinese national entering U. S. as 
treaty merchant pursuant to treaty of 
Nov. 17, 1880, 22 Stat. 826. 

U. S. Trust Co. of N. Y. (Consuelo, 
Dowager Duchess of Manchester, dec’d), 
Matter of, 129 N. Y. L. J., May 8, 
1953, p. 1559: construction of spend- 
thrift trust under English law. 

Valdez v. Viking Athletic Ass’n, 110 N. E. 
2d 680 (Ill. App. Feb. 11, 1953): in- 
validity of contract calling for alien’s 
services as soccer player when received 
through mail in Mexico City and thus 
made prior to migration. 

Vicherek v. Papanek, 120 N. Y. S. 2d 
197 (App. 1st Dept. March 31, 1953): 
recovery of money donated in U. S. A. 
to the Czechoslovak Red Cross prior to 
the Communist seizure of control in 
Czechoslovakia. 

Wagner v. Derecktor, 280 App. Div. 661 
(ist Dept. Nov. 12, 1952): impossi- 
bility of performance of sale of beef for 
account of purchaser in Israel due to 
embargo imposed by Mexican govern- 
ment. 

Weil, Matter of Estate of Charles E., 305 
N. Y. 635 (April 16, 1953): designation 
of administrator by aliens and resi- 
dents of France for estate of American 
citizen who died in 1949 in France. 

Weiss, Matter of, 129N.Y.L.J., April 20, 
1953, p. 1301: appointment of alien 
residing in Indonesia and of Dutchman 
in this country on a temporary stu- 
dent’s visa, as members of committee of 
incompetent. 

Wendel, Estate of Ella von, 129N.Y.L. J., 
March 6, 1953, p. 752: legacy to 
“Nankin Theological Seminary” in 
Nankin, China. 

Wickert v. Swiss-American Corp., 129 
DX. da 3, Jam. 2S, 1953, p.. 5357 
authority given by German in 1938 to 
Swiss national to act as trustee of New 
York funds. 

Young’s Estate, In re, 118 N. Y. 2d 803 
(Jan. 15, 1953): German nationals, resi- 
dents of Germany, as life beneficiaries 
of property vested in Alien Property 
Custodian. 
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The International Labour Code 1951. Geneva: International Labour Office, 

1952. Vol. I, I. Pp. clv, 1181; xxxix, 1220. 

The first of these two massive volumes consists chiefly of the Code itself, 
“a systematic arrangement of the Conventions and Recommendations adopted 
by the International Labour Conference, 1919-1951.” Preceded by the Consti- 
tution of the organization, the Code proper comprises the substantive pro- 
visions of five score conventions (formerly ‘draft conventions”) and almost as 
many recommendations produced by the first thirty-four sessions of the tri- 
partite Conference. These provisions are stated (with necessary editorial 
adjustment) in some 1708 articles arranged by topics (‘‘chapters”) within 
“books,” much as the U. S. Code or the compiled statutes of a state present the 
acts of the U. S. Congress or the state legislature. A “‘chronological List of 
Conventions and Recommendations, indicating the corresponding articles of 
the International Labour Code,” shows how the conventions and recommenda- 
tions are distributed. Each chapter is divided into a section of “obligations” 
(matter derived from conventions) and one of ‘‘recommendations”’ (with text 
amended to read “‘should”’). The Code—that is, the English language edition, 
for it appears in other languages—is thus built of the English texts of the con- 
ventions and recommendations, voted by the necessary two-thirds majority of 
Conference delegates (employer, worker, and government). Since no country 
is bound by a recommendation, nor even by a convention till it ratifies (and till 
a required number of countries ratifies, under the terms of many conventions), 
even the “obligations” of this Code are far from general law. They are, however, 
at least minimum standards deliberately adopted by a very representative 
international body that have become or are likely to become law in many 
countries. Thus the Code gives the sum of the formal] law-germinating activity 
of the I.L.0., newly arranged, thoroughly annotated, and handsomely printed 
(by La Tribune de Genéve). 

Admittedly this is neither a code nor a draft of a code in the usual sense, nor 
yet a guide to existing law—like the American Law Institute’s Restatements. It 
resembles more a proposed uniform state law; or a collection of such laws, for 
some of its articles have been enacted by many countries, some by few, some 
by none. Enough ahead of the presently achieved to be stimulating in many 
respects even to industrialized countries, yet not too far ahead to be discour- 
aging to those in earlier steps of industrialization, it may be used as a criterion, 
albeit a still incomplete criterion formulated piecemeal over a third of a century, 
by which to measure the attainment of individual countries. 

It is regrettable that the United States, though an active member of the 
1.L.O. since 1934 and a country whose labor standards are in many respects 
very high, is a party to none of the I.L.O. conventions, except a few on mari- 
time labor. This is the price we charge (or pay) for being a federacy in which 
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labor matters even today are thought of as only to a small extent the concern 
of the nation. Other federal countries, except Canada, have less reluctance in 
ratifying I.L.O. conventions. Though the “federal state” section of the revised 
(1946) I.L.O. Constitution (Art. 19, section 7) seems to meet every apprehen- 
sion of the worshipers of the golden calf of states’ rights, the United States 
remains a very coy ratifier of conventions. Such a record of non-co-operation 
surely supplies no basis for the American Bar Association’s apprehensive effort 
to increase the difficulty of our participation in international life by adding to 
the U. S. Constitution new brakes on international intercourse. The pressure 
we put on western Europe for greater collective action is somewhat deflated by 
our example as a member of the I.L.O., and would amount to hypocrisy if 
the United States should adopt a self-crippling constitutional amendment such 
as that bearing the name of Senator Bricker. 

The Code proper is well framed. Volume I opens with a gracious Foreword by 
Director General David A. Morse. A full table of contents for both volumes is 
followed by a Preface describing clearly the plan of the work, and an excellent 
Explanatory Note on the method of codification and annotation. In annotating 
the Code ‘‘a double criterion has been kept in view: the interests of the reader 
who is primarily concerned with the network of international obligations re- 
sulting from the Conventions, and those of the reader who regards the pro- 
visions of both Conventions and Recommendations primarily as a guide for the 
formulation of national social policy and legislation.” Introducing each of the 
twelve books into which the 180 chapters are classified, there is an informa- 
tional note. For all the obligational material, footnotes to the articles of the 
Code show how far this material has become internationally binding through 
ratification of the treaties which contain it. This information is brought down 
to September 1, 1951. 

The second volume, equally large and heavily annotated, contains thirteen 
“Appendices embodying other standards of social policy framed by or with the 
cooperation of the I.L.O., 1919-1951,” and three useful indexes for both 
volumes. It consists chiefly of a selection of resolutions of the International 
Labour Conference, formulations of standards by meetings of committees of, 
or gatherings sponsored by, the I.L.O., resolutions of industrial committees 
related to the I.L.O. and of I.L.O. regional conferences (America, Asia, Europe, 
Near and Middle East). But it goes beyond the I.L.O. by including 
texts emanating from the early international labor legislation conferences of 
Berlin (1890) and Bern (1906 and 1913), and recent resolutions of certain 
private organizations, e.g., the International Social Security Association and 
the Inter-American Conference on Social Security, and of governmental or- 
ganizations such as the United Nations, the Organization of American States, 
the Council of Europe. Also it describes summarily certain model labor codes 
of international origin and lists non-I.L.O. “Bilateral and Plurilateral Inter- 
national Agreements regarding Labour Questions.” 

Altogether this new arrangement, by persons of great editorial competence, 
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of legal assets valuable for the construction of a more just and secure human 
society may prove not merely a useful summary of “the traditional activities 
of the I.L.O.,”” as Mr. Morse calls those related to international legislation, 
but also a support to its “new emphasis” on advisory and operational work, by 
which it applies its experience and resources to the solution of urgent problems 
now confronting its constituent states. 

WILLLAM G. RICE* 


* Professor of Law, University of Wisconsin. 


Lectures on the Conflict of Laws and International Contracts. Summer Institute 
on International and Comparative Law, University of Michigan Law School, 
August 5-20, 1949. Foreword by Hessel E. Yntema. Ann Arbor: University 
of Michigan Law School, 1951. Pp. 200. 

While in Continental Europe a propensity is noticeable toward the publi- 
cation of ‘“Festschristen,” ‘‘Festgaben,” ‘“‘Scritti in Onore” et similia, in the 
United States a form of legal literature which has been in favor is the ‘““Sym- 
posium.” The former collections of writings by different authors are offered as 
a homage to a leading scholar or as a tribute to his memory; the latter, so to 
say, convey the homage of various writers to a single subject or related subjects 
in the branch of learning in which they specialize. The present book is of the 
latter type; the lectures included deal chiefly with contracts in private inter- 
national law, and those that do not, cover problems of general import for the 
study of the conflict of laws. The lecturers are well-known figures and make up 
a very distinguished group, international in appearance and in outlook. 

The lectures are printed in the order that they were held, and I was puzzled 
to see points of detail come first and general problems last. On the Continent, 
in fact, and particularly in Italy, we are accustomed, in discussing conflict of 
laws, to start with a statement of the mechanics of the conflicts rule in general, 
as an introduction to the interpretation and appraisal of the provisions of a 
given system of positive law (all too often, indeed, the pursuit of the first aim 
so fascinates us that we neglect the second). Here, on the contrary, fundamental 
questions like those taken up by Professors Cowan, “Indeterminacy in the 
Conflict of Laws,” Rheinstein, ‘““The Use of Foreign Materials in Teaching 
Conflict of Laws,” Freund, ‘Characterization with Respect to Contracts in the 
Conflict of Laws,” and Matteucci, “Unification of Conflicts Rules in Relation to 
International Unification of Private Law,’ are sandwiched between the main 
body of lectures, dealing with particular aspects of international contracts, 
and those by Professors Stumberg, ‘“‘Jurisdiction of Courts,’’ Cowen, “The 
Conflict of Laws in Australia and the United States,’ and Cheatham, “A 
Federal Nation and the Conflict of Laws;” the last two sketching, in illuminat- 
ing strokes, the peculiar conflictual problems raised by the dual structure of 
federal States. 

Three lectures (on ‘“‘Conflict of Laws and International Contracts,” ‘Inter- 
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national Sales Law,” and “Agency” respectively) are by Professor Rabel 
and conform to his usual standards. In anappendix to the first of these, the leader 
of comparative lawyers restates in twenty-one articles the position he has taken 
in his treatise on comparative conflict of laws. In addition to the paper on 
unification, Dr. Matteucci analyzes a business problem of no mean practical 
importance and technical complexity, “The Representation of Bondholders in 
International Loan Contracts.” The determination of the elusive “proper law 
of the contract,” with emphasis on the debatable point whether the parties may 
choose a law that has no factual relation to the transaction, is discussed by 
Professor Batiffol from the comparative point of view, ‘Public Policy and the 
Autonomy of the Parties: Interrelation between Imperative Legislation and the 
Doctrine of Party Autonomy,” and by Professor Graveson from that of English 
Law, ‘“The Proper Law of Commercial Contracts in the English Legal System.” 
A topic as important as it is ambiguous is competently handled by Professor 
Graveson in another lecture: ‘““The Discharge of Foreign Monetary Obligations 
in the English Courts.” In his third lecture, on “Bills of Lading and the Unifi- 
cation of Maritime Law in English Courts” (and, it should be added, in com- 
parative law), the interaction of attempts at unification of substantive law and 
the national rules of conflict of laws is shown. Professor Batiffol’s second lecture 
relates to ‘Form and Capacity in International Contracts,” and a third debates, 
what is the governing law of the assignment of contractual rights. Here also 
his method is comparative, but on the latter subject he complains that judicial 
decisions are scanty, so that he has to rely mostly on common sense, which is 
all to the good. 

Summing up: this book is a symphony on comparative and private inter- 
national law; planners and performers deserve applause. 
RODOLFO DE NOVA* 


* Professor of Law, University of Pavia. 


Austin, B. C. H.-ZweIGert, K. Rechisvergleichung im Deutschen Hochschulun- 

terricht. Tiibingen: J. C. B. Mohr, 1952. Pp. 65. 

This study publishes the results of an inquiry organized in 1951 by the 
Gesellschaft fiir Rechtsvergleichung to ascertain the status of comparative law 
teaching in German Universities during the years 1945-1951. Uniform question- 
naires were sent to every German University and all, with the exception of the 
Universities of Bonn and Kiel, replied. These responses are the basis of the 
annotations and recommendations made by Professors Aubin and Zweigert. 
The study reflects the serious efforts in Germany to establish comparative law 


as a regular subject of instruction, as well as the growing obstacles to the scheme. 
Efforts and obstacles alike, especially the latter, manifest amazing similarity 
to those in other countries, viz., the sporadic nature of courses, the absence of 
a uniform system of teaching, and, finally, the lack of specialists in comparative 
law. 
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The authors include in “teaching foreign law,” all legal systems, but not 
Roman, Canon, or primitive law; “comparative law” means the systematic 
comparison of several or all modern laws or the comparison of a segment of 
each, for instance their legal institutions, their norms of jurisdiction, or their 
norms of procedure. Comparative legal instruction, on the other hand, may be 
on an absolute or on a relative level. The latter includes courses where the 
emphasis is on the domestic legal system with which foreign laws are compared, 
whereas the former represents the highest level of comparative education, the 
simultaneous comparison of living laws without special emphasis on a given 
legal system. Such courses are offered at fairly irregular intervals and only 
in a few of the German universities. Thus, “Introduction to comparative law” 
is given in five universities, partly as a regular two-hour credit course, partly 
as a seminar of two hours per week per semester; the University of Frankfurt, 
inaugurated regular seminars in 1948/49, while the University of Tiibingen 
alternatively offers every second semester a regular lecture course. General 
comparison of laws occupies a larger place, seven universities reporting seminars 
and lectures on this topic, but only the University of Freiburg offered a con- 
tinuity of four seminars during the entire period covered by the questionnaire. 
Sporadic comparative courses were given on constitutional law, nationality, 
private international law, and penal law in seven universities; Freiburg, Mainz, 
and Tiibingen have recurrent courses on special comparative topics, viz., 
Statute law and Case law; The legal norm in its relation to members of an as- 
sociation; and Problems in legal transactions and obligations. 

Foreign law was taught over the period covered by the questionnaire in 260 
semester hours per week, whereas comparative law proper only in 100 hours. 
Among the legal systems, special attention has been given to the laws of France, 
Great Britain, and the United States; Common law on a larger scale is taught 
as the exemplification of legal development contrasting with that of the Civil 
law, and the legal system of the United States forms a model for democratic 
constitutional formation and principles. Centers of East-European laws, es- 
pecially Russian law, have been established in the Universities of Gottingen 
and Marburg, the geographical location being mainly dependent on the resi- 
dence of specialists in this field. In addition, there is a random variety of other 
topics, including the Swiss law of execution, Russian kolchos law, Slav legal 
history, and the Anglo-American system of taxation. Administrative law and 
criminal law occupy a modest place, whereas the laws of Italy, Spain, Portugal, 
and Latin America are entirely missing. The comprehensive chart of lectures 
and topics gives a good survey of the problems discussed. 

Finally, the authors make a few suggestions for the future. As to the method 
of teaching comparative law, the European method of lectures is preferred to 
the case and discussion method of the Common law. The inauguration of 
seminars given by foreign lecturing professors has proved highly valuable and 
instructive. The instruction should include three different courses spread over 
the entire curriculum, each occupying two or three semesters in the forms of 
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seminars or lectures given in two credit-hours per week. The topics suggested 
are: (a) ‘““‘The Bases of Comparison of Laws,” (b) “Introduction to Modern 
Legal Systems,” and (c) “(Comparative Studies in Legal Institutions.” The 
footnotes to the last chapter give a useful summary of the available comparative 
legal literature. 

VERA BOLGAR* 


* Research Associate, University of Michigan. 


Le Conseil d’Etat. Livre Jubilaire. Publié pour commémorer son Cent Cin- 
quantiéme Anniversaire. 4 Nivése An VIII—24 Décembre 1949. Paris: 
Recueil Sirey (1952). Pp. 693. 

This volume celebrating the one hundred and fiftieth anniversary of the 
Conseil d’ Etat since its re-establishment by Napoleon Bonaparte, is of unusual 
comparative interest. Printed in impressive style by the publisher of the 
Recueil des arréts and the annual Etudes et Documents of the Conseil, the con- 
tents comprise a variety of papers by specially qualified contributors, assembled 
under the expert direction of the Vice-President of the Conseil, Professor René 
Cassin, in which the history, jurisdiction, techniques, operation and personnel, 
legislative, consultative, administrative, and judicial functions, and the com- 
parative influence abroad of this institution, which is perhaps the most signifi- 
cant contribution of modern France to the art of government, are delineated. 
As such, it is a book that not merely students of comparative government but 
also those who profess interest in administrative law or who may be concerned 
with realistic defense of civil liberty, should read. 

The picture thus portrayed illuminates the complex, and in various respects 
remarkable, achievements of the Conseil d’Etat. Subject always to the political 
regime—or rather to the alternating governments which succeed each other 
with such frequency in the French scene—the Conseil has nevertheless managed 
to maintain its integrity and objective independence, providing administrative 
continuity during political change. It has with signal success served as the 
chief counsel and critic of the State—a combination of functions which Cor- 
menin and others had at first deemed impossible. Thus, on the one hand, the 
Conseil furnishes technical assistance to the government in the formulation of 
legislation and is responsible for the implementation of enacted laws through 
the necessary regulations; on the other hand, its “contentious” jurisdiction 
affords impartial judicial review of the application of the laws and regulations, 
measured by a progressively developed logic of principles and standards, re- 
sponsive to changing criteria of justice. Notable as the contributions of the 
Conseil d’Etat have been in the fields of legislation and administration—in the 
preparation of the Napoleonic codes, for example, or as a training ground for 
many of the political leaders of France—its most brilliant accomplishment, 
incidentally occasioned by the exclusion from the ordinary courts of suits against 
public officers, has been the creation of a system of administrative law, which 
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is outstanding as a protection of the individual citizen against the illegalities, 
indifference, ineptitude, or even in some degree, the insolence of office. 

From a comparative viewpoint, the record poses a basic problem. What has 
been the secret of the Conseil d’Etat? The answer would seem to lie in the 
conjunction of various factors characterizing its tradition. One is the emphasis 
upon superior ability in the recruitment and training of personnel. A second is 
that the consultative and supervisory activities of the Conseil place its staff 
in a strategic position to acquire information and experience concerning affairs 
of state within its competence. A third and important factor is that the Conseil 
has become an institution equipped with a substantial personnel and repre- 
senting a proud tradition, within which individuals can come and go without 
destroying its efficiency or influence. Finally, and this appears the primary 
source of its prestige, the principal functions of the Conseil, by their very nature, 
whether in the technical drafting of laws and orders or in the adjudication of 
claims against the administration, induce objectivity towards the activities of 
the government. This attitude has become traditional; to recall a famous il- 
lustration from the commencement of the Second Empire, the confiscation of 
the properties of the Princes of Orleans was resisted by the Conseil as “le 
Premier vol de |’Aigle” (which resulted in the demission of the recalcitrant 
members). These traits are in effect a logical development of the purposes for 
which the Conseil was organized by Napoleon. As stated by the first secretary 
general, Locré, the Conseil d’Etat is appointed to show the Prince the whole 
truth and thus to provide the people with a guaranty far surer than did its 
predecessors, whose remonstrances, dangerous under a weak king, were futile 
and contemned under a strong ruler. This simple conception that legislation 
should be prepared and its administration supervised with the aid of all the 
best advice available bears the stamp of Napoleonic genius in governmental 
organization. 

More specifically, in addition to (a) the commemorative proceedings of June 
9, 1950, with the magistral addresses of Professor Cassin as Vice-President and 
M. René Mayer as Minister of Justice, the papers here collected relate to (b) 
the institutional history of the Conseil d’Etat, (c) its jurisdiction au contentieux, 
(d) its legislative and administrative activities, and (e) the corresponding 
developments abroad, this last part being a substantial addition to the ma- 
terials on comparative administrative law. Thus, under (b) accounts are given 
of the external and internal developments of the Conseil (Sauvel, Puget), of 
its position at the end of the monarchy and under Napoleon (Benoist, Durand), 
of administrative review during the Revolution (Mirkine-Guetzévitch), of 
the libraries of the Conseil (Julien), and its place in the life of France (Waline). 

For the student of administrative law, the succeeding section on the exercise 
of the “contentious” jurisdiction of the Conseil is of special value. Here are 
authoritative analyses of the delimitation of administrative competence by the 
Tribunal des Conflits (Bouffandeau), of the scope and limits of the jurisdiction 
au contentieux (Josse), and of the judicial techniques employed (Latournerie)— 
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the last being an extensive analysis of the concepts of administrative law 
evolved in the jurisprudence of the Conseil. More specialized essays deal with 
Cormenin’s theories (Soudet), with the work of the commissaires of the Govern- 
ment (Bernard, Gazier), with the contributions of Jean Romieu, Léon Blum, 
and Hauriou (Cahen-Salvador, Juvigny, Arrighi), with the organization of the 
civil service (Querrien), with the interplay of jurisprudence and doctrine (Jéze), 
and with the Ordre des avocats in relation to the Conseil (de Lapanouse, Moril- 
lot). Thereafter, another section is devoted to the legislative and administrative 
activities of the Conseil. This includes papers on its consultative role (Andrieux) 
and its participation in economic, social, and local affairs (Martin, Delépine, 
Maspétiol), as well as in the Napoleonic and subsequent codifications of French 
law (Michel and Canet). Special articles on the régime des fondations as ad- 
ministered by the Conseil (Canet), and its connections with the Union Fran- 
caise (Reuter) and the newly established Ecole nationale d’administration 
(Debré), illustrate the wide range of supervisory control entrusted to the 
Conseil. 

Even this bare topical enumeration may serve to suggest the value of the 
contributions in this volume in throwing light not only on the formal history 
and structure of the Conseil d’Etat but more particularly also upon the specific 
functions and techniques that give substance to its institutional life. Among 
these, as has been remarked, the jurisprudence au contentieux as the source 
of French administrative law is of exceptional comparative interest. Precarious 
in basis, pretorian in manner, it has been developed, like the classic Roman 
law and the Common Law of England, without the benefit of a code—and this 
in the country of pioneer codification of private law! 

Indeed, as Professor Jéze (pp. 347 ff.) observes, the fact that the adminis- 
trative law of France was not embodied in a code, has been a condition of its 
successful elaboration. On any such code, the political authorities would have 
had a deplorable influence; it would inevitably have confirmed the three gen- 
eral principles, with difficulty abstracted by Laferriére, which sanction un- 
controlled discretion in administration—the distinction of acts of state from 
acts of management (gestion), the irresponsibility of the State in its sovereign 
capacity, the independence of the administration from judicial review. Bound 
by these authoritarian principles, the Conseil could hardly have constructed 
a true system of administrative justice, predicated upon the fundamental ideas 
of public service, responsibility of public persons, and judicial relief for un- 
authorized acts by officials. For the recognition of these conceptions, slow 
enough in France but more retarded elsewhere, it has been fortunate that there 
was no code speaking in terms of antiquated absolutism to tie the hands of 
the Conseil. All this is of extreme comparative import—particularly for those 
who may still be led astray by the perverted thesis of Dicey that the law of 
England is superior because it has no administrative law. For the jurisprudence 
au contentieux of the Conseil d’Etat demonstrates that a system of administra- 
live justice is possible and that its separation from civil justice may under cer- 














412 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


tain conditions be advantageous. Whether this is better than the system of 
judicial review by ordinary courts, as in England and other countries, is a 
practical question; it depends, not on dogmatic considerations, but upon the 
extent, the fairness, and the efficiency of such review. 

In the concluding part of the volume is to be found a fascinating panorama 
of the counterparts of the Conseil in seventeen other countries, including not 
only those which have most directly drawn administrative inspiration from 
France, but also in countries such as Denmark, Norway, Germany, England, 
the United States, and Canada. That the list is not even more extensive, so as 
to include the Soviet systems, for example, apparently was due to their ab- 
stention, not their exclusion. Almost without exception, the individual papers 
come from distinguished authorities, providing unusually instructive surveys of 
the development of administrative law in their respective lands. Those relating 
to the fluid situation in Western Germany and especially to the difficulties which 
have developed in England, as described in Professor Robson’s exhaustive and 
critical article, will be of particular interest to readers in the United States. 
But this does not discount the value of the other contributions, too numerous 
to be even enumerated in this review, as a comparative conspectus of the 
trends of development in a number of countries in this most important and 
most disputed branch of law. 

HESSEL E. YNTEMA 


NEUMANN, R. G. European and Comparative Government. New York: McGraw- 

Hill Series in Political Science, 1951. Pp. 730. 

The French traveller who visits the United States, within only a few days 
is surprised as he commences to compare his impressions of this immense new 
country with his image of the old world, that he thinks not of France but of 
Europe. Despite himself, his conversation with his American friends is inter- 
spersed with “in Europe,” a phrase which sounds strange to his own ears; he 
recalls how he himself sometimes heard, not without a degree of irritation, his 
American friends on French soil say to him “You, in Europe.” 

Seen from the American continent as well as seen locally by Americans, 
Europe is a reality, which for the average European does not exist and, for 
the European belonging to “responsible”’ circles, is in general scarcely more 
than an entity, reference to which gives a sort of idealistic grandeur to the 
political programs and discussions typical of 1952. 

Thus, contacts of all kinds between Americans and Europeans are extra- 
ordinarily useful to inspire in the latter a realization of Europe—that realli- 
zation without which a united Europe will never be. And the work of R. G. 
Neumann demonstrates that comparative constitutional law has a role to play 
in this connection; the only condition being that such a study, however objective 
it may be, should exhibit sympathetic understanding, which surely does not 
exclude the necessary criticisms, but keeps them on a friendly basis. This 
condition—notably for France (it is a Frenchman who writes these lines)—here 
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is clearly satisfied. The cultivated European, attracted by the problems of 
comparative government, will read this work with real interest whether as 
respects France and England, compared with each other and with the United 
States, or Western Germany, which has become despite itself a veritable 
“laboratory of political ideas and institutions,” as well as the U.S.S.R., before 
which a true scholar will the more preserve his objectivity as it becomes in- 
creasingly difficult. No less will he profit by the last chapter, remarkable in 
content, where the author, without seeking to compete with the classic works 
of C. J. Friedrich and H. Finer, systematically subjects to analytical and func- 
tional comparative study the principal aspects of political institutions in the 
world: form of government (constitutional and democratic or dictatorial), 
constitutions as expressions of the fundamental order, territorial division of 
power or federalism, functional division or separation of powers, the executive, 
the legislature, political parties. 

The importance ascribed by the author to the historical background of the 
four great countries examined in detail, an importance which, he states, he 
has had to justify for certain of his American students, in reality to 
my European eyes is the guarantee of intrinsic and not merely formal compre- 
hension of the political systems of our old countries burdened with their ac- 
cumulated history and proud even of the blackest pages of their millenary 
evolution. The reviewer, who has recently published a history of the French 
political institutions from 1789 to the present time, certainly would be the last 
to dispute the following expression: “It is not possible to understand the French 
government if one does not keep in mind the French Revolution and the fear 
of caesarism.” It is equally evident that despite the most refined and otherwise 
most useful theories of constitutional lawyers, parliamentary government does 
not exist in itself; scientific observation is limited to disclosing in the course of 
English history a gradual development to which it has been necessary to give 
a label. And the debate is far from being closed on the question of determining 
the extent to which the reaction of Soviet Russia reflects the “impact” of the 
Mongols or the doctrinal imperatives of Marx, Engels, and Lenin. It is the 
more important to know the real historical background of European countries, 
since European political regimes, throughout their vicissitudes, sometimes put 
a unilateral accent upon some aspect of national history and submerge the 
others in strategic shadow. 

R. G. Neumann expresses, tactfully but forcibly, the feeling “‘of impatience, 
frustration, exasperation” experienced by so many Americans otherwise full 
of a priori sympathy for France, as they consider the spectacle of the French 
political scene (not to speak here of the economic scene which arouses analogous 
sentiments). His chapter on the Fourth Republic was written about 1949— 
which aggravates the matter—under the impression of advanced ‘“‘Gaullism” 
and the burning charges made by ‘“‘Gaullism” against the Third Force. The 
passage of but a little time has been sufficient to eliminate the occasion for 
dramatics. Observers, who, in the course of the long—and turbulent—life of 
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the Third Republic, took too seriously crises of singular external violence, very 
soon, nevertheless, were peacefully belied by the facts which had retreated to 
the level of their daily insignificance. It must not be forgotten that the American 
political scene at first blush violently disconcerts a Frenchman, even if favorably 
informed. In controlling the feeling to which I have referred, the author has 
perceived that here is a mystery (each people is a mystery for the others, and 
real politics—which must be carefully distinguished from the superficial—of 
each people is equally a mystery for the others, who find their own entirely 
clear.) The French mystery lies in the word individualism, of which the French 
version “substantially differs from the English and American variety.”’ Here 
R. G. Neumann verifies the classic diagnosis of André Siegfried, given during 
the Third Republic and still valid, although with substantial reservations, for 
the Fourth. In fact, the same word individualism signifies activities of the 
intelligence and feeling radically different, not to say opposed, unless one calls 
them complementary. Complementary in the sense that, within the profound 
equilibrium of the Occident, the Anglo-Saxon individualism of agreed collective 
action, of voluntary co-operation within the discipline of the group, is the 
counterweight of the French individualism of independent action, of isolated 
initiative against group conformity—just as this French individualistn is the 
counterweight (necessary, beneficent in my opinion, even or above all in the 
present industrial age) of the Anglo-Saxon individualism, too sensitive to en- 
vironment and readily befogged in efficiency. I like this phrase of the author 
very much: “the French do not depend upon their environment for their values 
but they carry them within themselves.” This has a fragile sense, as history 
has shown. It has another, very solid, sense, as also shown by history, which 
is the power perhaps to be “ungovernable” as against one who, alien or 
domestic, would presume to govern too much. But, as the author says, one 
must not carry this too far! 

The reader will kindly excuse these extended remarks on the French tem- 
perament as seen by the author of the work here reviewed. To resume a more 
European point of view, I have been struck by the concluding lines of the 
unusually precise chapter devoted to the reconstruction of political life in 
Western Germany. These lines deplore the excessive development of bureauc- 
racy. As a matter of fact, is this not a general theme of postwar Europe, in- 
cluding England (Soviet Russia having evidently through its regime even 
anticipated these developments for a number of years)? This individualistic 
—d la Frangaise—France of which we just spoke, bends before the power of the 
bureaus for better or for worse. This is still another way in which Europe pays 
for its fratricidal wars; the warriors work in the last analysis for the bureaucrats 

Finally, some reflections concerning the suggestive Fifth Part: Government 
in Comparison. 

R. G. Neumann exposes with great clarity the distinction between state 
and government with the aid of the remarkable text of the decision of the 
Supreme Court of the United States, Poindexter v. Greenlow (1885), and he 
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explains very well the difference in approach in this respect between Anglo- 
Saxon scholars and the jurists of Continental Europe, especially the German 
jurists, past masters in “incomparably profound and systematic” studies of 
the state. Undoubtedly, it would be appropriate to add that this difference in 
approach tends more and more to level out. Little qualified to speak of con- 
temporary German political science and yet suspecting an analogous evolution 
in the country of Jellinek, Laband, etc., I shall note only the typical case of 
France. While the great Duguit, despite his vast philosophical and sociological 
background, rejected “political science” for methodological reasons and said 
to his students tempted in this direction: ““Make me some public law,” the new 
French school of public law seems fascinated by political science, and by the 
problems of the anatomy and physiology of “government” in the Anglo-Saxon 
sense, comprehending therein the study, long excluded from pure public law, 
of political parties. This is not to say that preoccupation with the state itself, 
with power in itself, disappears, as proved by the extensive and vigorous effort 
of Georges Burdeau. But it is significant that the author of this monumental 
treatise has chosen the title Traité de Science Politique. 

I have just alluded to political parties. Here R. G. Neumann properly notes 
another difference between the American approach, little concerned with 
permanent principles and ideological concepts to define and distinguish parties, 
and the doctrinaire attitude of the European parties; he excepts England, which 
remains pragmatic. Nevertheless, it is a question whether the doctrinaire spirit 
has not greatly developed even in England after the advent of the Labour 
Party. But above all, I am not really convinced by the reasons which the author 
gives for this difference in approach, namely, the character of the society of 
classes preserved by European society as a heritage of feudalism, even though 
this society has itself also been transformed by the industrial revolution. True 
it is that the European political parties tend to have a class basis reflected in 
an ideological basis, but one may recognize here—or, more exactly, a European 
recognizes here—the fascination exercised upon the American mind by the 
modern phenomenon, cardinal it is true, but ambivalent, of social 
industrialization. 


JEAN JACQUES CHEVALLIER* 


* Professor of Law, University of Paris. 
Linares Quintana, S. V. El Poder Impositivo y la Libertad Individual. Buenos 

Aires: Alpha Editorial, 1951. Pp. 318. 

Dr. Segundo V. Linares Quintana teaches Constitutional Law at the Uni- 
versities of Buenos Aires and La Plata. 

In this book, whose title, “Taxing Power and Individual Liberty,” is most 
likely to appeal to readers who have at least a good basic knowledge of both 
law and taxes, Part I, “The Constitutional Law of Taxation,” should be re- 
garded only as a reminder that it is both a source of power for the State and a 
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set of safeguards on behalf of taxpayers. The author adds that the law of taxa- 
tion is independent of administrative law, and that in its construction legislative 
intention should be sought, rather than literal meaning followed. Although well 
planned and presented, and backed with the citation of cases of the Supreme 
Court of Argentina, as well as with quotations from the writings of first-rate 
legal scholars from different countries, the discussion contained in Part I is 
rather general and elementary. 

Part I, “The Power to Tax,” contains a good, although not much more 
profound, discussion of general principles of public finance, including the char- 
acteristics of a good taxing statute, and the distinction between direct and in- 
direct taxes, and between taxes, excises and special assessments. Not devoid 
of special interest in the second part is the comparison of different systems of 
classification of taxes, e.g., that of the Anglo-Saxons, with regard to which the 
names of Stuart Mill, Buehler, Dalton, Wagner and Eheberg are brought 
together; the French system, represented by Trotabas, and the Italian one, 
represented by Flora. 

It is in the last three of the thirty-eight pages of Part II where we first find 
direct reference to the subtitle of the book, ‘Constitutional causa of Taxes in 
Argentina and Comparative Constitutional Law, Especially through the Deci- 
sions of the Supreme Court of Justice of the Nation.” It is the author’s thesis 
that, as in the Civil Code with regard to contractual obligations, public law, 
too, calls for the elements of causa for the validity of taxes. According to Dino 
Jarach, quoted by the author, causa with regard to a tribute is the circumstance 
or criterion wherein the law finds reason to justify that from certain situations 
there may be derived the duty to pay taxes.' 

In Alejandro Ayerza v. Provincia de Cérdoba (1940),? it was stated by the 
Supreme Court of Argentina that it was not its province to classify economic 
and income systems according to their advisability and efficacy, but only to 
decide whether or not those systems complied with the basic principles of the 
National Constitution. 

In spite of the too few pages in which the author expounds elementary politi- 
cal theory relative to federated and unitary forms of government, Part III, 
entitled “Constitutional Limitations on the Power to Tax,” is very valuable 
from a comparative point of view. 

To be valid a tax must have constitutional causa. The following are the 
elements integrating causa: 

1. Jurisdictional system. 

2. Legal-political principles underlying the tax. 

Regarding jurisdictional system, the author gives us the constitutional 
provisions of the principal federated states of this day relative to the coexisting 


1 Jarach’s definition, found in a footnote, is not easy to follow in Spanish and difficult to 
translate. 
? Fallos, t. clxxxvii, p. 502. 
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taxing power of the national government and of the political subdivisions 
(states or provinces) within the federation. In the following order, the con- 
stitutions of Mexico, Venezuela, Germany (both Bonn and Weimar), Russia, 
Switzerland, Canada, Australia, United States of America, Brazil, and Ar- 
gentina are discussed. Except for Russia, where the power to tax belongs ex- 
clusively to the central government, there is found in all of the other countries 
the system familiar to the American lawyer, whereby, with more or less flexi- 
bility from one country to the other, there can coexist without conflict federal 
and local taxes. 

The legal-political principles underlying a tax are: (a) legality, (b) equality, 
(c) non-confiscation and (d) freedom of circulation. Legality is defined as the 
constitutional requirement that taxes can be imposed only by the legislative 
branch of government. Equality is another of the constitutional requirements 
of a tax. But, in accordance with Nuevo Banco Italiano v. Municipalidad de 
Buenos Aires (1944),’ equality means that the law must be the same for all 
within the same category, an explanation which coincides with justifications 
for tax classifications in Anglo-American law. This aspect of Argentine consti- 
tutional law is compared not only with that of the United States of America, 
but also with provisions from the constitutions of Italy, Venezuela, Chile, 
Mexico, and Ecuador, according to all of which, generally, taxes must be im- 
posed in proportion to ability to pay. The constitutional reform of 1949 in 
Argentina made it clear that the power of the state to confiscate property was 
definitely abolished. But, in Compania Santafecina de los Muellos v. Provincia 
de Cérdova (1948),* and in other decisions previous to the 1949 constitutional 
amendment, the National Supreme Court had already held unreasonable taxes 
contrary to the constitutional provisions guaranteeing the right of property. 
Freedom of circulation refers to the exclusive right of the federal government to 
exact customs or duties, and, thus, to the prohibition on the states or provinces 
to tax goods in interstate commerce. 

Throughout Part III of the book, special attention is aptly given to the 
writings of distinguished American scholars, as well as to the Constitution and 
the decisions of the Supreme Court of the United States of America. As a whole, 
the book is a good introduction to the Argentine constitutional law of taxation. 
It is also valuable from the point of view of the comparison of general principles 
of said law in different countries. Dr. Linares Quintana’s book should be inter- 
esting reading for lawyers both in and outside Argentina, and especially for 
American lawyers. 

MANUEL RODRIGUEZ RAMOS* 


2Jd., t. cc, p. 428. 
‘T7d., t. ccxi, p. 1781. 
* Dean, Colegio de Derecho, University of Puerto Rico. 
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Tiwow, A. R. Der Schuldbegriff im englischen und nordamerikanischen Strafrecht. 
Bonn: Ludwig Réhrscheid Verlag, 1952. Pp. 183. 

Das englische Gesetz iiber Kriminalrechtspflege von 1948. (Criminal Justice Act 
1948). Translated into German by Dr. Armin Kiinemund; introduction by 
Prof. Dr. Rudolf Sieverts. Berlin: Walter de Gruyter & Co., 1952. Pp. 94. 

Gustav Radbruchs Entwurf eines Allgemeinen Deutschen Strafgesetzbuches. In- 
troduction by Prof. Dr. Eberhard Schmidt. Tiibingen: J. C. B. Mohr (Paul 
Siebeck), 1950. Pp. 67. 

Scumipt, E. Das neue westdeutsche Wirtschaftsstrafrecht. Tiibingen: J. C. B. 
Mohr (Paul Siebeck), 1950. Pp. 85. 

There is no need to emphasize in this Journal the importance and the prac- 
tical value of comparative studies of German and Anglo-American criminal 
law, especially in connection with problems like guilt, intent, negligence, punish- 
ment, probation, juvenile delinquency etc. As the German lawyer has always 
been eager in his interest in foreign legal theories and practices, one of the good 
and certainly lasting results of the occupation of Germany by the Anglo-Saxon 
powers has been to stimulate a genuine interest in the common law, especially 
its criminal law. 

The essay of Tidow, which appears in a series of instructive comparative law 
studies,' is one of several attempts—and an outstanding one—to examine and 
to explain the Anglo-American criminal law concerning a problem which has 
always been of special interest for the German criminal lawyer and to which 
his approach is quite different, i.e., the notion of culpability, the Schuldbegriff. 

At the outset, Tidow properly points out that, due to a certain apprehension 
against any too well developed theory and as a result of the history of the 
common law and its case method, it is difficult to find a “scientifically developed 
theory of culpability.” Hence, the more praiseworthy is the attempt and success 
of Tidow in finding and presenting the underlying principles of Anglo-American 
criminal law, especially in those fields where the differences from German 
criminal law are most evident and striking. And it was certainly nearly unavoid- 
able that Tidow’s composition should rely overwhelmingly on criminal law 
writers and perhaps not sufficiently upon court decisions. 

Tidow thus deals with the different conception of guilt concerning crime 
actually committed, with respect to which Anglo-American law is satisfied 
with a guilty mind (mens rea), in a more general sense, punishing the burglar 
and the person who wantonly inflicts bodily injury as a murderer, whenever 
these wrongful acts lead to the death of the victim, whereas German criminal 
law in such cases might punish only for burglary and negligent homicide. The 
German criminal lawyer will read with interest that in many cases in which 
he is accustomed to speak of negligence the Anglo-American law speaks of in- 
tent and that the question, whether there was negligence or not, is decided 


1 Another which is worthwhile reading is the study of Dr. Giinter Blau, Gefihrlichkeitsbe- 
griff und sichernde Massregeln im iberoamerikanischen Strafrecht. Bonn: Ludwig Réhrscheid 
Verlag, 1951. Pp. 184. 
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upon an objective basis. Although in the field of error in fact the German and 
the Anglo-American notion of responsibility and acceptable defense do not 
differ substantially, the opposite is true, as is well pointed out by Tidow, in 
cases of mistakes in law which may be excused to a considerably larger extent 
in German than in Anglo-American criminal law. The essay also deals with 
those laws and regulations which, in contrast to the ideas now prevailing in 
Germany, punish without demanding any evil intent. The cases of presumption 
of guilt—an idea quite unknown to the German lawyer—are also dealt with and 
explained. 

Thus, the German criminal lawyer will get a good survey and a better under- 
standing of these problems and their handling in England and in the United 
States. He will observe the emphasis laid upon the social function of the law 
and the protection of the community against any potential lawbreaker. 

The probation system and practice and other features of English criminal 
procedure are of equally great interest for German criminologists. The transla- 
tion of the English Criminal Justice Act 1948, a landmark in the development 
of criminal procedure in England, by Dr. Kiinemund is a laudable undertaking 
and well done despite the difficulties of translation presented by law materials 
in general and Anglo-Saxon statutes in particular because of their complicated 
and long sentences. 

One of the main ideas of the Criminal Justice Act, the necessity to facilitate 
re-entrance into society by previously convicted persons, has also been of much 
concern to Radbruch, the famous German criminal lawyer whose outstanding 
work, the draft of a new criminal code, has now been published. This draft, 
written as early as 1922, when Radbruch was for a time German Minister of 
Justice, has—as a whole—not become law, and it is unlikely that it ever will. 
But the influence of the ideas laid down in the code upon German legislatures 
and German jurisprudence during the last thirty years has been undeniable. 
Some of its ideas, for instance, the necessity of distinguishing between genuine 
criminal offenses and mere breaches of police or administrative regulations, 
have lately found expression in the Wirischaftsstrafgesetz (reported infra) and 
the Gesetz gegen Ordnungswidrigkeiten. 

The wish to further the re-entry of former lawbreakers into society has 
induced Radbruch to exclude many provisions which frustrate this purpose. 
The draft furthermore eliminates short jail sentences and gives punishment by 
fine a much broader field of application. Another outstanding feature of the 
draft is that it takes the probation power from the prosecutor and confers it 
upon the sentencing judge. Among the many interesting particular provisions 
of the code, mention should be made of the abolition of the death sentence 
(‘a remnant of medieval retaliation practice”), and of the crimes of adultery 
(“because it is only a means of vengeance and bribery”), and unaggravated 
cases of homosexuality. 

The publication of the code is accompanied by explanatory remarks by 
Radbruch himself, emphasizing the main ideas of the code, and an introduction 
by the well-known disciple of Radbruch, now professor of criminal law at the 
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University of Heidelberg, Eberhard Schmidt. Schmidt very clearly points out 
the importance of the draft for present attempts to adapt the German criminal] 
code and procedure to the needs of the changed social and economic conditions 
of life in Germany. 

These observations, as well as the draft code itself and its explanations 
by Radbruch, are extremely readable and should be used by all those in Ger- 
many and abroad who seek to find a way amidst the different and often opposing 
needs of criminal justice. 

One of the favorite ideas of Radbruch, Schmidt, and other German criminolo- 
gists, the urge for a distinction between genuine criminal wrongs, which are to 
be punished as such, and breaches of mere police or administrative regulations, 
has found expression in the Wirtschaftsstrafgesetz (Code of punishable offenses 
against economic regulations). The survey of and the remarks on this law by 
Eberhard Schmidt, who was one of the individuals who drafted the act, clearly 
point out the necessity to acknowledge the fact that the organization of modern 
society is so complex and the rules governing this society so manifold that 
there is no longer room for the demand and the supposition that everybody 
must know the law, as being natural or divine, and that each infraction of law 
is a criminal wrong making the actor a lawbreaker who deserves punishment. 
Therefore, it was proposed years ago in Germany, especially by Radbruch, 
that, in the case of many violations of regulatory laws, a distinction must be 
made between the cases where the infraction is of no importance to the com- 
munity and does not evidence an unsocial attitude of the wrongdoer, and those 
cases which, on account of their purpose, their importance, or the character of 
the wrongdoer as a recidivist or professional lawbreaker, amount to criminal 
wrongs. Only in these latter cases should the procedure and the punishment 
correspond to that in “normal” criminal cases like burglary or fraud, whereas 
in the former cases in which neither the community as such, nor the sense of 
justice, but mere administrative or police regulations have been violated, a 
special procedure and, if necessary, a special sort of fine, called Geldbusse (re- 
pentance) seems to be the only proper means of sanction. 

This law and the remarks by Schmidt should be read by everybody interested 
in the subject, especially those who feel that in too many cases individuals, who 
merely violate administrative or police regulations, are treated as criminals, 
with the result that the enforcement of the law, where it is necessary, is reduced 
in value and efficiency. For a prison into which anybody may enter as a result 
of his bad luck not to know or to observe some regulation, loses all its educa- 
tional and correctional importance. 

Thus the Wirtschaftsstrafgesetz, the main features of which have again found 
expression in the Geselz gegen Ordnungswidrigkeiten (Law concerning breaches 
of regulatory laws) of March 25, 1952, as well as the brilliant survey by Profes- 
sor Eberhard Schmidt, offer valuable material for reading and consideration. 

KURT KEILHOLz* 


* Landgerichtsrat, Rheydt. 
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Hurwitz, S. Criminology. Foreword by Thorsten Sellin. London: George Allen 
and Unwin, Ltd., 1952. 2nd edition. Pp. 442. 
If the late noted American criminal lawyer, Clarence Darrow, had been 
privileged to examine this textbook he might have eschewed such naiveté as: 


“The criminal is not hard to understand. He is one who, from inherited defects or from 
great misfortune or especially hard circumstances, is not able tr make the necessary adjust- 
ments to fit him to his environment. Seldom is he a man of average intelligence, unless he 
belongs to a certain class... almost always he is below the normal of intelligence and in 
perhaps half of the cases very much below. Nearly always he is a person of practically no 
education and no property. One who has given attention to the subject of crime knows exactly 
where the criminal comes from and how he will develop. The crimes of violence and murder, 
and the lesser crimes against property, practically all come from those who have been reared 
in the poor and congested districts of cities and large villages; the robbers, pickpockets, and 
thieves are from these surroundings. In a broad sense some criminals are born and some are 
made. Nearly all of them are both born and made.” (Crime: Its Cause and Treatment. 
Crowell Co.: 1922). 


This reviewer has read and studied Professor Hurwitz’ book in the light of 
his some twenty-six years of experience as a crime reporter, investigator, crimi- 
nal trial lawyer, law school lecturer, and serious student of crime, criminals, and 
the role and responsibility of society in the treatment and rehabilitation of 
offenders. The value of the book is recognized for its intended audience of 
students of law and psychology in the Universities of Copenhagen and Aarhus 
and other Scandinavian Universities and, as such, is a welcome addition to 
the criminologist’s library, but it falls short of its all-inclusive title of 
“Criminology.” A modest title such as “Introduction to the Study of 
Criminology” would be consistent with its vest pocket synthesis of some of the 
literature on the multi-subjects. As a reference text it is sadly handicapped with 
a most inadequate seven-page index. 

With an awareness of confessional humility Professor Hurwitz admits: 


“This book has taken the reader far afield. Attempts of explaining criminal phenomena 
along many different roads have been discussed. Criminality has been considered in the light 
of biological and anthropological investigations of heredity, the spheres of psychiatry and 
psychology have been touched on, and brief sketches of a number of socio-psychological prob- 
lems and observations have been given.” 


It is true as stated that the first serious and scientific approach to the study 
of the criminal was the publication by Cesare Lombroso of L’Uomo Delinquente 
(The Criminal) in 1876. Dr. Hurwitz does not state that some 75 years earlier 
the Viennese physician and phrenologist, Franz Josef Gall, then resident in 
Paris, had laid down the proposition that criminal tendencies were probably 
innate, and might be detected by the conformation of the skull, but his sugges- 
tion was not taken up by his disciples. There is, however, no evidence that it 
was known to Lombroso. 

Lombroso’s theory of the criminal as a subhuman anthropological freak, 
marked by anatomical and other stigmata and doomed by his nature to a 
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criminal career, though accepted in Europe, was rejected in English-speaking 
countries. Dr. Hurwitz leaves the impression that Lombroso stuck to his guns 
when, in truth, Lombroso, himself, before his death in 1909, had modified his 
view to the extent of admitting that the born anthropological criminals num- 
bered perhaps not more than half of those committing criminal offenses. These 
were the true criminals, the other half being made up of the victims of circum- 
stances. It is true, which is not pointed out too clearly in the book, that the 
modification of the original theories came from Lombroso’s immediate Italian 
disciples, such as Raffaele Garofalo and Enrico Ferri. The book does not empha- 
size that perhaps the challenging writings and statistics of the Dutch publicist, 
William A. Bonger, who stressed the influence of economic conditions and of the 
French philosopher Gabriel Tarde and others, who attributed criminality 
mainly to the psychic impulse of imitation, led to the conclusive rejection of 
Lombroso’s doctrine. 

It would certainly be of interest to the student if the author had mentioned 
that Lombroso’s new theory that the born criminal was clearly marked by a 
personality of human monstrosity, easily recognized by certain inherent moral 
and physical traits, was quickly questioned and more evidence demanded. A 
French savant declared that Lombroso’s portraits were very similar to the 
photographs of his friends. Save for the dirt, the recklessness, the weariness, 
and the misery so often seen on it, the face of the criminal does not differ from 
that of an honest man’s. A pertinent objection was that the deductions had been 
made from insufficient premises. The facts were collected from too small an 
area and no definite conclusions could be based upon them. Moreover, the 
criminologists were by no means unanimous. They differed among themselves 
and often contradicted one another as to the characteristics expected. 
Lombroso’s theory caused many eminent persons to array themselves on 
either side. 

In addition to his immediate Italian disciples, Garofalo and Ferri, Lombroso 
was supported by Colajanni, and in France by J. A. Lacassagne. In Germany, 
he found few followers: Dr. Naécke of Hubertusberg near Leipzig, one of the 
most eminent and determined alienists, declined to admit there was any special 
type. Dr. Van Hamel of Amsterdam gave only a qualified approval. 

This reviewer certainly believes that the contribution of Dr. Charles Goring, 
the great English physician and medical officer of His Majesty’s Prison Service, 
who boldly voiced as an original statement “that there is no such thing as a 
physical criminal type,” (The English Convict, 1913), a conclusion which is 
accepted to this very day, deserves better treatment than is accorded him by 
Professor Hurwitz. After all, Dr. Goring proved conclusively that criminals as 
a class differ more widely among themselves than they do from the community 
outside and even those in the latter show the same stigmata of criminal ten- 
dencies that criminals possess. 

Dr. Hurwitz does not indicate that America was late in getting into the 
current of criminological thought. However, once involved, the American peni- 
tentiary, for better or for worse, became the model of the European convict 
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prison. It is in the United States, too, that the most hopeful and daring experi- 
ments in the treatment of convicted offenders was undertaken. The 
new psychology and sociology in the United States with special interest in 
morbid and defective mental conditions powerfully stimulated the growth of 
that branch of medical science now known as psychiatry. Only England kept 
pace with the United States, and psychiatry in criminology—at one time 
every psychiatrist considered himself a criminologist—was largely inspired by 
the writings of Freud, Jung, and Adler. Professor Hurwitz disposes of the 
contributions of these gentlemen in six pages. 

It is in the significance of the sociological background of criminality that 
the book acquires some stature. Of real value to the beginning student is the 
detailed sociological section which states that it is the consensus that there is 
no criminal class, except insofar as criminal misconduct has with certain indi- 
viduals become habitual. Criminals are selected by force of circumstances, 
considering of course economic factors, from the community at large. The 
insane, the mentally defective, and psychopaths are easily detected. For- 
tunately, criminology must defer to being adopted into the family of the social 
sciences. 

From this book, a conclusion might be reached that crime now presents 
itself as only one of the many interrelated social phenomena of a malignant 
character such as the persistence of poverty, of widespread disease, and of 
mental disorders and defectives. The contribution of criminology, like the other 
social sciences, furnishes a reflection of the state of health of the community 
in which crime is permitted to flourish. 

But does Professor Hurwitz really make any original contribution? If he 
had devoted personal inquiry in the vast library of criminology he should have 
at the outset admitted agreement with the author of his foreword. In the 
friendliest of consideration Professor Thorsten Sellin, of the University of 
Pennsylvania, in the foreword, cautions: 


“Many textbooks on criminology, no matter how authoritative they may seem, are glaring 
examples of the inability of their authors to deal understandingly with the findings of dis- 
ciplines outside their own.” 


Aside from the premise that criminology is an empirical science, Professor 
Hurwitz charts no direct theme which might excite a student into further re- 
search. One gets the impression that the science is hopelessly muddled by the 
findings and contradictions and rejections of the determining factors in the 
causation of crime and criminals and their treatment in human society. The 
diagnosis has always been glib. It is the prognosis which has failed, as evi- 
denced by the steady and shocking increase in the cost of crime throughout 
the world. 

There is always value, especially to a student, to have someone rehash the 
obvious for handfeeding. Under the all-inclusive caption, The Science of Crimi- 
nology, the subdivisions are defined with emphasis on scope. 

The survey boundary is designated as “the part of criminal science illus- 
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trating the factors of criminology through empirical research, i.e. the individual 
and social factors underlining criminal behaviour.” The author pledges himself 
that the survey must include the behavior phenomenology of penology, such 
as the classification, treatment, and prognosis of offenders, together with 
criminal typology as a special discipline. He then proceeds with the subdivision 
of criminal biology, sociology, and psychology. 

This is the promise, but he leaves the backdoor open by saying that since 
criminology is an empirical science its primary object is to collect material, 
describe, and classify it. 

What Professor Hurwitz actually did was to concentrate on collating and 
condensing the library material, emphasizing the Scandinavian and Danish 
research, with occasional references to the United States, and he fulfills his 
original pledge with a cross-indexed bibliography of works to be found in any 
major university or public library. 

The section with reference to the classification treatment of offenders is 
cursory to the point of being insufficient. There is an attempt to compensate 
a lack of content with a sketchy bibliography. Professor Hurwitz emphasizes 
the Danish criminal legislation and correctly points out that the classification 
of young offenders, abnormal offenders, and responsible and irresponsible 
offenders may suggest the respective amenabilities of punishment. This re- 
viewer does not believe that a law student is much concerned with statistics as 
much as the underlying philosophy of the prognosis and treatment of offenders. 
That implies an efficacy of prison and parole administration. In fact, the dis- 
connection of the book’s presentation concludes that “no one knows what 
results may be achieved.” This is quite untrue. There is ample literature on 
the value of imprisonment as a means of attempting to establish nonhurtful 
patterns of conduct. 

Professor Hurwitz has missed an opportunity to excite and challenge the law 
student mind that prison methods, up to the present time, are a throwback to 
the same level of thinking that shackled, harnessed, and brutally assaulted 
mentally deranged persons. How much better would it have been if Professor 
Hurwitz had said that the literature and experienced prison psychiatrists and 
administrators all conclude that reformation of offenders cannot be imposed 
by force because, in the last analysis, the prison is always a camouflaged bludg- 
eon. Any progress that is to be made stems from creating a social solidarity 
that will obliterate the spirit of revenge which imprisonment and the ostra- 
cism of imprisonment imposes. 

In this introduction to criminology, the student might welcome having his 
mind directed to the philosophy of crime and punishment that began in the 
12th century with the origin of jails in the time of Henry II, and reached a 
mature level in the 18th century because such writers as Beccaria, Montesquieu, 
Voltaire, Paine, Blackstone, and Jeremy Bentham influenced the philosophy 
of crime and punishment. 

Certainly the prison reform movement of John Howard in 1773 deserves men- 
tion, as also the origin of Prison Aid Societies by Elizabeth Fry by her visits 
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to Newgate in 1812. In continental Europe, Pope Clement in Italy established 
in 1703 a correctional prison for juveniles with the first use of individual cells 
in his juvenile correctional institution. Reformation rather than punishment 
was Pope Clement’s idea. The prison at Ghent organized by Hyppolite Vial in 
1732 followed the plan of San Michele in Flanders where prisoners were sepa- 
rated on the basis of age, sex, and seriousness of offense. The inmates worked 
together in vocational training and were housed in separate cells at night. The 
classical school considered the nature of the crime only and did not consider 
the individual committing the crime. The New Classical theory modified the 
Classical and was reflected in the French penal code of 1810, in which thought 
was given to the offender and not the act. For the first time, there was recog- 
nition that children and lunatics were not responsible in the same degree as 
normal adults. 

In 1807, Pinel of France introduced reforms in institutions, especially in the 
treatment of insane persons. Morel’s theory, 1857, that the criminal is a de- 
generate of primitive human stock undoubtedly influenced Lombroso. 

Any book on criminology should certainly refer to the Soviet Russian sys- 
tem which is based entirely on the philosophy of determinism—no crimes, only 
wrongs——which was and is believed to be the outgrowth of a capitalistic econ- 
omy. Banishment as a part of the Russian system of isolation led to the colonies 
and self-contained communities consisting of prisoners. It is also significant 
that Germany, Austria, and other Central European countries attempted to 
carry out the classification and assignment methods to varying degrees. In 
1929, Mexico promulgated a new code which dispensed with juries, eliminated 
court sentences, and provided instead a Supreme Counsel which defends and 
dictates treatment for the guilty. Mexico, like Russia, is guided by a deter- 
ministic philosophy in its treatment of prisoners and recognizes social protection 
as the single aim in treatment. Japan deserves mention for having developed a 
modern prison code that embraces the features of many Western nations, 
stressing classification and medical rehabilitation and schools for custodial 
officers. Since 1908, Japan has provided thorough training courses for prison 
ofienders in its training schools. This reviewer trusts that Dr. Hurwitz will take 
note for his next revision.' 


1 This reviewer ventures to state that research and bibliography confined solely to the vast 
library of the journals of “Criminal Law and Criminology and Police Science” might have 
produced a more competent textbook. It is to be imagined the “Fascist Reform of Penal 
Law in Italy” by Guilio Battaglini is of such importance as to require some discussion in 
any book on criminology. The same goes for “Russia’s Criminal Court and Penal System” 
by John L. Gillin; also “The Development of Penal Law in the Netherlands” by W. A. Bonger; 
“The Development of Criminal Justice in Germany” by Franz Exner; “The New Criminal 
Anthropology” by Quintchiano Saldafia. The same applies to “The Progress of English 
Criminology” and ‘‘The Evolution of Criminology in Cuba” by Israel Castellanas; “The 
Evolution and Treatment of Juvenile Delinquents and Mentally Ill” by Louis Vervacek; 
“The Significance of Criminology in Austria” by W. Gleispach; the many and profound papers 
by August Vollmer; and many erudite and important papers by Professor Thorsten Sellin on 
“Progress in Penal Institutions for Adults.” 
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This reviewer would also like to have seen some discussion of the value and 
significance of criminal statistics and the attempts of legislation on crime and 
its constant striving for defining offenses and simplifying and reducing them 
to the basis of a minimum standard conduct for persons regarded as autonomous 
individuals, equal before the law in rationality and accountability. Parole 
and probation is too important to bypass by casual reference. The application 
of psychiatric-criminology and the law is certainly of vital importance in any 
beginner’s text on criminology. 

This reviewer knows only too well that presentation of the evolution of 
criminology cannot ignore the vital role of criminal lawyers, untrained and 
unequipped judges who administer criminal law, and the causative factors of 
hate recidivists because of brutal and sadistic wardens of penitentiaries whose 
major qualifications for appointment are that they belong to the right political 
party. A breakdown of rehabilitating penology is evidenced by the current 
prison riots. This reviewer has experienced that society has a serious responsi- 
bility by refusing to co-operate with the ex-convict in his transition from the 
penitentiary to a useful and nonhurtful member of the community. 

Professor Hurwitz’ book, at best, is a reasonably good beginning for the lay 
student. The point to emphasize is that the studies and contribution of crimi- 
nology and criminologists have strengthened the hands of administrators in 
that they have emphasized the paramount importance of child-rescue and 
judicious direction of adults, have held the balance between penal methods, 
and have contributed greatly to the determination and understanding of those 
who wage war against society by the persistent perpetration of crime. 

LUIS KUTNER* 





* Member of the Illinois Bar. 


Kruse, V. The Community of the Future. Copenhagen: Einar Munksgaard, 
1952. New York: The Philosophical Library, 1952. Pp. 828. 


“It is only apparently that experiment in natural science alone has won its greatest victory 
for mankind. The systematic interference in the law-bound interrelations of Nature, which is 
of the essence of experiment, verifying as well as evaluating, is in reality at the back of all 
human progress, in all fields, indeed, practically behind all the works of man.” 


To this theme, Professor Vinding Kruse has brought together in this treatise 
the fruits of deep reflection over several decades in the fields of ethics and 
jurisprudence, epistemology, sociology, and political economy. As a consequence 
the work is of substantial proportions both qualitatively and quantitatively. 

Perhaps a less imposing but more informative title might have been “An 
Experiential Ethics and Jurisprudence” instead of the rather frightening title 
which it actually bears; for this is a frontal attack by a very persuasive experi- 
mentalist on both the depressing thought modes of “ethical nihilism” and the 
lofty “categorical imperative.” Thus, Kruse would take the thought form of 
the evaluating experiment, namely, that if man will produce the change or 
effect 6, then he must or ought to set the cause a going, as being as applicable 
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to ethics and jurisprudence as to engineering and medical science. He believes 
that we are justified in casting ethics and jurisprudence into the proposition: 
e.g., if we want to live our lives in peace and well-being and obtain and apply 
the benefits of technical progress in so doing, ‘ken men must show competence 
and self-control and refrain from injuring their fellowmen; just as we are justi- 
fied in saying in medical science that, if we want to counteract the effects of 
pernicious anemia or diabetes, ‘en we must introduce such substances as liver 
preparations or insulin into the body. Ethics and jurisprudence should be 
conceived to be as purposeful as medical science or engineering science in being 
directed to the well-being of the individual and, as a consequence of this, to 
the well-being of the community as a whole. Kruse quarrels with the assertion 
of the ethical nihilists that science can never do anything but substantiate 
what there is, and that every conclusion from what there is to what there ought 
to be, is impossible. Thus to him scientific method is more than the description 
of facts and the proof that an assertion is in accordance with the facts; it com- 
prises also experimental research into the most expedient, beneficial methods 
and the proof that an assertion about the most expedient, beneficial method 
accords with the experimental experience. A conclusion from what there is to 
what there ought to be in the social sciences is to Kruse not impossible if ‘‘ought 
to be” is interpreted as meaning what you can expect from the results of pre- 
vious experimental evaluating. 

He concedes, of course, that experimental evaluation is more difficult in some 
fields than in others, particularly so within the organic field, in the sphere of 
human psychic and social life as against physical life. But the fact that the 
evaluation is more difficult and the results subject to more differences of opinion 
is, in his view, a difference in degree only and does not detract from his thesis 
that knowledge and the possibility of improvement will come from the study, 
evaluation, and application of additional “experimental” experience. He would 
not substitute the scientific or experimental imperative for the absolute im- 
peratives of religion, but sees the latter as deepening the perspective of the 
former. He notes that the human faculties of apprehension are only able to 
grasp an infinitely small part of existence and that there are endless regions 
probably forever beyond the reach of science. Thus, he sees the absolute im- 
peratives of religion not as principles which, as Kant thought, could be scien- 
tifically proved but nonetheless as sources of great personal human strength 
and value. As principles beyond our faculties of apprehension to prove rationally 
they must, however, be matters of faith. 

Kruse ventures the opinion that a complex of ethical laws for the individual 
as well as for society can be solidly grounded on scientific experience. We must, 
he believes, synthesize the experience of medical science, psychiatry, and 
psychology with respect to the value of restraint in the pursuit of 
bodily pleasures and the value of industry and competence in the pursuit of a 
livelihood. Recognition of these values as operative principles, to Kruse, are 
basic to the development of bodily and intellectual health. Kruse tentatively 
formulates his complex of experiential ethical laws thus: (1) an inverse relation- 
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ship exists between the intensity and duration of the feeling of pleasure; (2) a 
direct relationship exists between a greater number of kinds of enjoyments or 
sources of happiness at man’s disposal and the possibility of lasting states of 
happiness; (3) there is a contrary effect on the general state of health and the 
duration and intensity of the feelings of pleasure associated with the exercise 
of the lower and higher organs of the body; (4) when man concentrates, gather- 
ing all the powers of his being about a definitely limited area, he can achieve 
experiences of intense satisfaction, providing the concentration is qualitatively 
directed at the higher rather the lower pleasures. 

Kruse finds affirmance for these ‘‘laws of life” in the experience of medical 
science, the great religions, in poetic and artistic experience, and elsewhere in 
the pages of human history. He reconciles the apparent paradox of Christ’s 
teaching that “man’s unselfish love of his fellow human beings is the highest 
aim” by pointing out that though ‘“‘man can never go outside himself he can 
find his highest happiness in working for the welfare of others... .” 

Taking, as he does, an anthropocentric view of both community justice and 
individual ethics, Kruse finds their highest purpose in the “welfare of man 
individually.” Relying upon the proofs of experience, he finds the essence of 
justice contained in the notions: (1) that men abstain from injuring each other 
without a higher community purpose, and that they help each other; (2) that 
each person obtain that occupation or position in the community for which he 
is particularly qualified by character and ability; (3) that every person receive 
that payment for his work which, in view of community interests, is the right 
payment; and (4) that every person contribute to provisions of the community 
intended to avert dangers or to be of common benefit to all. 

In Kruse’s characterization, the law is: “the ordering of human relation- 
ships among the individual members of the community which the community 
carries out by force, [and which may] consist in a uniform behaviour in equal 
cases, in a rule, or in the decision of a single, individual case.”” How far can the 
law, as so conceived, be utilized in implementing notions of ethics and justice? 
While their sphere is much greater than the law, Kruse finds the disparity 
diminishing as improved techniques have developed from experience for judging 
whether a moral principle, in the light of human imperfections, is suitable for 
enactment into a rule of law. 

A rich historical background and keen insight into events for their sig- 
nificance in appraising the use or non-use of the rule of law in the social and 
economic life of the community make Kruse’s work particularly stimulating as 
he traces the subsequent path of community development. What he is con- 
cerned with demonstrating, of course, is that the law has over the centuries 
been used as a rational (i.e., scientific) instrument for the improvement of the 
community. When communities have gone astray in their economic and social 
development, with consequent misery and impoverishment to large segments 
of the population, a concomitant and important factor has been irrational 
use of the rule of law either by failing to intervene at all as in the liberalistic 
periods of development or intervening in an irrational fashion at other times. 
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Particularly in the community’s efforts to achieve justice as exemplified in 
the precept “that every person receive that payment for his work which, in 
view of community interests, is the right payment” does Kruse find the irra- 
tional too often the mode of procedure. Kruse would reject the dogmatizing of 
both liberalism and socialism in his search for operative principles in this field 
and would rely upon the system of preceptive regulatory rules of law. Para- 
mount in his theoretical structure is the expert tribunal. Such a tribunal would 
combine legislative, judicial, and administrative powers and would implement 
and enforce “‘preceptive rules” formulated upon the basis of the widest possible 
experience which would take fully into account all economic and technical fac- 
tors and spiritual or psychological factors as well. Thus he believes “the law 
can intervene forcibly in economic life, in reshaping and guiding it to its 
[the community’s] advantage, .. .” and thus “‘all valuable private activity and 
initiative in industrial life can be preserved and at the same time sufficient 
safe-guards against . . . capitalist exploitation and abuses can be found.” 

The suggested departure from Montesquieu’s theory is, of course, hardly new. 
The development of independent expert commissions and the institutional deci- 
sion in regulating segments of our economic life is a phenomenon solidly 
grounded on the workability of the ‘“‘preceptive rule of law.”’ As Kruse notes: 
“The ordinary courts of a country are professionally qualified to judge in legal 
disputes between individual citizens and in penal cases, but they are not quali- 
fied to solve the comprehensive problems of organization of the modern life of 
industry.” Kruse does add something of current interest to the American tax- 
payer, however. He suggests a self-supporting system in which the costs would 
be defrayed by the regulated groups. This is a notion the possibilities of which 
we have barely scratched the surface, except perhaps during the short-lived era 
of the N.I.R.A. The bankruptcy court stands practically alone among the ex- 
pert tribunals in being largely self-supporting. 

Kruse becomes pessimistic as he examines the record of unrestricted majority 
rule as the direct governing force in bringing about a better community. He 
shares the doubts of Ortega y Gasset that the “mass man,” with his present 
lack of intellectual discipline, can be relied upon to maintain the level of ethics 
and jurisprudence necessary to preserve intellectual freedom and that considera- 
tion for the human value of the individual which is regarded as civilization’s 
highest good. The urgent need of a complex industrial society for direction, 
coupled with direct control in an electorate holding the franchise by birth and 
age alone, presents to him the constant threat of demagogues elevated to office 
and seizing dictatorial powers. He suggests, as the possible mean between the 
evils of dictatorship and the dangers of unrestricted democracy, a form of 
government which would recruit its legislative body through the economic and 
intellectual organizations of the community. Such a legislative body would share 
its legislative powers generously with an executive possessing strong powers 
and an extended term of office. The courts, he suggests, should be removed 
completely from control by the executive branch of the government with pro- 
vision for their selection by and from the ranks of the members of the profession 
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who fulfill appropriate qualifications. Kruse suggests the possibility of im- 
proving the quality of decision in civil matters by providing for the appointment 
of specially qualified laymen to the court in matters where special practical 
expertness is required. In criminal cases he suggests departing from both the 
Anglo-American jury system and the Continental lay-judge device and ap- 
pointing to the criminal bench psychiatrists, commercial experts, and teachers 
of long experience in the case of juvenile crime. Such a constituted court would 
not, he believes, need the ‘cumbersome machinery of a prosecuting authority” 
and would present many opportunities to “‘contend against criminality” in 
ways other than penal action. 

A constitution for such a government would, he argues, be democratic in 
the sense that elevation to any office, and particularly to legislative office, 
would be open to all who fulfill qualifications concerning practical or scientific 
insight, knowledge, and experience. As he puts it, “civil liberty, expressed by 
the rights of man, must never be lost, even if government by the people must 
be abandoned.” He does not suggest how such a constitution would be adopted. 

The work has suffered somewhat in translation but in no way to impair 
the brilliant insights which he brings to his subject nor to detract from the 
great sensitivity which he displays on matters of aesthetics. It has been trans- 
lated from the Danish and printed in English by Danes with only a flyleaf 
added by the American publisher. As a result it is sprinkled with quaint expres- 
sions and amusing typographical errors which lend themselves to lampooning 
if one is so d'sposed. Such is Danish intrepidness. There is variation also in 
the quality of the translations, which represent the joint work of five different 
persons. The portions of this book which were originally printed in England by 
Oxford University Press under the title “The Right of Property” exhibit much 
greater freedom from such minor weaknesses. The associate who translated 
the portions of Kruse’s book first printed under the title “The Foundation of 
Human Thought” (and who also translated “Towards a Realistic Jurispru- 
dence” for Alf Ross) displays the greatest penchant for the quaint and the 
little-used in English. 

In an age which General Omar Bradley has described as one of ‘‘nuclear 
giants and ethical infants,” the reflections of Professor Kruse deserve a careful 
hearing. It seems to me that, among other purposes, it serves well as a com- 
pan‘on volume to “The Pol'cy Sciences” recently published by Stanford Uni- 
versity Press. Professor Rothwell, in the foreword to that volume, notes the 
launching of new and revealing inquiries into the complexities of human rela- 
tions and that “we are clarifying our thought about what society siiould be, 
by postulating explicitly the values upon which it should rest and by d'scover- 
ing with more accuracy what that society is today and how it becaime what 
it is;” that “while some spurn impressionistic methods . . . others, sieptical of 
rigid quantification, incline to emphasize exploratory concepts and historical 
context... .” To the working tools of these latter Professor Kruse has, it seems 
to me, made a contribution to be much prized. 

MELVIN G. DAKIN* 


* Professor of Law, Louisiana State University. 
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RICHARDSON, D. W. Tudor Chamber Ad- 
ministration (1485-1547). Baton 
Rouge: Louisiana State University 
Press, 1952. Pp. xiii, 541. 

This impressive study of early 
Tudor fiscal administration explains, 
far better than any chronicles of the 
time, the real sources of strength of 
English Tudor government. It deals 
primarily with the machinery for col- 
lection and disbursement of revenue, 
but the functions were so central and 
the means used so characteristic that 
the picture includes far more than 
fiscal practices and policy. 

Approximately half the study is de- 
voted to the reign of Henry VII, who 
receives a deserved tribute for his pa- 
tience, skill, and political acumen. 
The author shows how medieval 
methods of financial administration, 
centering in the Exchequer, had 
broken down through inertia, cor- 
ruption, and the weight of bureaucratic 
routine; but how strong wills and devo- 
tion to duty reshaped medieval insti- 
tutions and brought effective central 
control. Much attention is given to 
the individuals who applied themselves 
to their humdrum work under an 
exacting taskmaster. These forgotten 
civil servants laid the base for Tudor 
power and the stability and prosperity 
of England. 

The second half of the study carries 
the new practices and controls through 
the reign of Henry VIII, shows how 
they disintegrated through lack of 
firm control in his later years and in 
the short reign of his son, and then 
sketches briefly the later developments 
under Elizabeth and the early Stuarts. 
The author points out that the main 
issue between Crown and Parliament 
in the seventeenth century was the 
power of taxation. It may well be 
that constitutional history would have 
taken a very different course if the 
early Stuarts had had the skill and 
success in fiscal administration that 
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were shown especially by Henry VII. 
Filled with fascinating detail and 
higly readable, this latest study of 
English administrative history ranks 
with the best in the series begun by 
Tout. It is a firstclass work of modern 
scholarship, and gives life and body 
to the history of English government. 
J. P. DAWSON 


Current Legal Problems 1952. Edited by 


George W. Keeton and Georg Schwar- 
zenberger. On behalf of the Faculty of 
Laws, University College, London. 
Volume 5. London: Stevens & Sons, 
Limited, 1952. Pp. vii, 339. 

This volume, containing the weekly 
public lectures on Current Legal 
Problems delivered in the Faculty of 
Laws at University College, London, 
during the 1951-1952 Session, and 
Lord Justice Denning’s Presidential 
Address to the Bentham Club, con- 
tinues a distinguished series, which 
provides not only scholarly treatment 
of a variety of topics of comparative 
significance but also an illuminating 
critique of the corresponding aspects 
of English law. In addition to Lord 
Justice Denning’s inspiring address on 
“The Need for a New Equity,” these 
include the problems of nationaliza- 
tion, eminent domain, hospitals under 
the National Health Service, and public 
care of infants, of judicial review of 
inferior tribunals, of the liability of 
directors, defamation, hire purchase, 
and the doctrine of Re Polemis (1921 
3 K.B. 560), of the crime of abortion, 
of the International Law Commission, 
the Schuman Plan, and protection of 
British property abroad, together with 
an historico-comparative analysis of 
Roman contributions to modern legal 
reform. These lectures by competent 
specialists on phases of English law 
which are paralleled in the United 
States and elsewhere are of practical 
as well as scholarly value both for 
students of current developments in 
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Great Britain and those interested in 
legal reform. The usefulness of the 
volume is enhanced by tables of cases, 
statutes, and treaties and a cumulative 
index of the five volumes in this series 
of lectures. H.E.Y. 


Law Reform and Law Making. Reprint of 
a Series of Broadcast Talks by C. J. 
Hamson, A. L. Goodhart, K.B.E., 
Q.C., the Rt. Hon. Lord Justice 
Denning, E. C. S. Wade, D. R. Sea- 
borne Davies, G. L. Williams, Sir 
Cecil Carr, K.C.B., Q. C. Cambridge: 
W. Heffer & Sons, Ltd., 1953. Pp. 91. 
This is a thought-provoking pam- 
phlet, reproducing the broadcast talks 
of seven eminent authorities on the re- 
form of English law. These range over 
such topics as the need for more judicial 
legislation and a new equity, the 
sources of law reform and its obstacles, 
defects in the Rent Acts, the possi- 
bility of reform in the fields of ad- 
ministrative law, the law of contract, 
and criminal law, and the processes 
of statutory and delegated legislation. 
H.E.Y. 


Wittiams, G. L. Learning the Law. 4th 
ed. London: Stevens & Sons, Limited, 
1953. Pp. xiv, 210. 

The merits of this book, written 
primarily for novitiates in the study 
of the law of England, is attested by 
the four editions and two additional 
impressions issued since 1945, when it 
first appeared. As the author, Quain 
Professor of Jurisprudence in the Uni- 
versity of London, explains, this is not 
an ordinary textbook. In entertaining 
style, it describes a variety of matters 
which the beginner needs to know, but 
will not easily find treated elsewhere: 
the major divisions of English law, the 
organization of the courts, legal ter- 
minology, the reports, statutes, and 
secondary legal literature, pronuncia- 
tion of legal terms, and the technique 
of case-law, as well as advice on answer- 
ing examinations, legal research, em- 
ployment opportunities, and appro- 
priate outside reading, with an 
appendix on legal shorthand. Certain 
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lists, e.g., of the important modern 
statutes (pp. 39-41) and of the leading 
textbooks (pp. 136-140), are especially 
useful; indeed, with the exception of 
the chapters on writing law examina- 
tions and on openings for lawyers in 
Great Britain, which are of local in- 
terest, the contents cover much in- 
formation with which those trained in 
other legal systems, who have a com- 
parative interest in the modern law of 
England, should be familiar. H.E.Y. 


Dacu, J. Cases in Monetary Law. (Mime- 


ograph. Copyright by the author, 
1952). Pp. iv, 209. 

This is a useful collection, largely of 
current American cases, by a well- 
known authority on monetary law. 
Although the topics in this field—the 
concepts of money, currency, and legal 
tender, effects of fluctuations in the 
purchasing power of money upon 
monetary claims, foreign exchange 
transactions, rate of exchange for 
purposes of conversion, Gold Clause 
legislation, etc. — are traditionally 
treated piecemeal under other titles, 
the subject matter has sufficient im- 
portance, interest, and difficulty to 
justify specialization. There are no 
annotations, which may come as a 
relief in view of the excellent selection 
of cases for pedagogic purposes. 

H.E.Y. 


Biume, W. W. - REED, J. W. Pleading 


and Joinder. Cases and Statutes. New 
York: Prentice Hall, Inc., 1952. Pp. 
Xviii, 684. 

This work, although designed only 
to introduce the law student to the 
problems of pleading and joinder in 
civil actions, is a most valuable con- 
tribution to the diffusion of American 
legislation, and also to the interna- 
tional study of comparative law. It is 
of great interest and use to all lawyers 
concerned with the special features of 
American legislation and case-law. 

At first sight, it may appear rather 
surprising that, for a topic so re- 
stricted and limited, a volume of nearly 
700 pages is necessary. But it is a reason 
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for gratitude to the authors, that they 
have studied and explained not only 
the legal systems, texts, and case-law 
for the rules of pleading in common 
law, equity, code or federal practices 
which are dealt with as a single sys- 
tem, but also the four systems of 
joinder of claims and parties, which 
are distinct and different when they 
come under the common law, equity, 
code, or federal practice. 

Great stress is laid on the importance 
of the writ of summons issued to start 
proceedings and to the further written 
pleadings which are served either in 
court, or on the other parties. The 
amendments, alterations, or additions 
which may be made, give rise to many 
disputes and case-law. The verbal 
proceedings are, to a large extent, tied 
down to what has already been stated 
in the written pleadings. 

Like all Anglo-Saxon legal systems, 
that of pleading is based on principles, 
but especially on case-law, and it is 
therefore no surprise to see that 
Messrs. Blume and Reed, when deal- 
ing with a problem, do not set forth a 
principle and show how the case-law 
has applied it and how it was con- 
structed by the judges; they set out 
and comment on the case-law, from 
which the principles, which are now 
admitted as binding for all cases, 
have been deduced. 

The problems involved in joinder 
are quite special and must be studied 
under four systems, separately. Even 
so, the principles developed are not 
the same in all the states of the United 
States, so that this topic is very in- 
tricate; this new book is most practical 
for all persons concerned with Ameri- 
can law, not only in its theoretical 
aspect, but also for its practical appli- 
cation in litigation. 

It is impossible to give a bird’s- 
eye view of such legal principles and 
problems, each of which is worth a 
careful study, but one may say, gener- 
ally speaking, that such questions of 
joinder, although governed by different 
principles in accordance with the dif- 


ferent matters and different states, are 
very seldom to be compared with any 
of the continental systems. It would be 
a great mistake for those who know the 
continental systems, to assume that 
the rules must be somewhat similar in 
the United States. This might lead to 
most serious errors. 

The work concludes with the text of 
the New York Code of Procedure and 
the 86 Federal Rules of Civil Procedure 
(1948) which contain, in an appendix, 
the “Forms” which are suggested for 
parties to litigation and which indicate 
the simplicity and brevity of state- 
ment which the rules contemplate. 

A note, however short, on this book 
would be inaccurate, without mention- 
ing that not only do the learned authors 
state the actual and practical position 
of the matters covered, but they also 
give interesting information on the 
origin of the specific doctrines, and of 
their development throughout a steady 
evolution. In this respect, this book is 
also valuable for studies on interna- 
tional and comparative legislation. 

J. P. GOVARE 


Warren, W. C. — Surrey, S. S. Federal 


Estate and Gift Taxation. Cases and 
Materials. Brooklyn: The Foundation 
Press, Inc., 1952. Pp. xxiv, 795. 

In the excellent collection of ‘Uni- 
versity Case Book Series” edited by 
Mr. Edmund M. Morgan, Professors 
William C. Warren of Columbia Uni- 
versity and Stanley S. Surrey of 
Harvard University, have just pub- 
lished a new edition, as of 1952, of 
their work on “Federal Estate and 
Gift Taxation.”’ Previously, they pub- 
lished in the same collection another 
work on “Taxation, Federal Income,” 
which likewise has attracte:! the atten- 
tion of all those who desire to extend 
their knowledge of the techniques of 
United States fiscal legislation. 

“Federal Estate and Gift Taxation” 
is a work written and presented accord- 
ing to the formula of Anglo-Saxon 
“case books.” In the complicated 
matters of succession and transfer 
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inter vivos, the authors in essence 
restrict themselves to exposition of the 
more significant cases. Consequently, 
their study is of an exclusively legal 
character; the sociological, economic, 
or socio-political considerations, which 
a subject of this kind would not fail to 
involve in a work on the science of 
finance, have found but a minimal 
place in the first and last parts of the 
“case book.” The entire work is carried 
away by its practical aspect. With the 
exception of a few substantial develop- 
ments with respect to the retroactivity 
of legislation and the distribution of 
powers between the Federal State and 
its Member States, questions of general 
theory are scarcely touched. However, 
the presentation of jurisprudence under 
a certain number of essential headings 
is impressive in its clarity and in the 
fortunate selection of the cases in- 
cluded. On each topic, references to the 
essential texts of American legislation 
are given, and historical annotations 
clarify and excellently complete the 
exposition in the cases. P. REUTER 


LIDDERDALE, D. W. S. The Parliament of 
France. New York: Frederick A. Prae- 
ger, 1952. Pp. xix, 296. 

Any constitutional effort to set up a 
form of government strong enough, 
yet not too strong for liberty, will be 
“significant and effective only to the 
extent that it conforms to the deeper 
realities of political custom.” This 
introductory remark by Edouard Her- 
riot to Mr. Lidderdale’s present volume 
characterizes at the same time its 
contents and structure. The book 
begins with an excellent historical 
résumé of the background of French 
parliamentary tradition, the strange 
lack of which stands in marked con- 
trast to the well-established custom 
and precedents of the British Parlia- 
ment, resulting from the long struggle 
between Parliament and Crown from 
which Parliament emerged victorious. 
This absence of parliamentary tradi- 
tion was acutely felt in 1789, when 
Louis XVI summoned “‘insofar as such 
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a thing existed,” the national parlia- 
ment of France, composed for some 
four-hundred years of the three Orders 
of the Etats-Généraux. The British 
example and Montesquieu’s book, 
hidden in the pockets of the delegates, 
were rather weak theoretical crutches 
for the representatives of the Three 
Orders when presented with the prac- 
tical problems of regular parliamentary 
procedure. The evolution of the States- 
General into a national assembly, from 
a medieval gathering of the king’s 
principal subjects into a modern parlia- 
ment composed of the deputies of the 
people, and its subsequent transforma- 
tion into the National Constituent 
Assembly, the- National Legislative 
Assembly, and the Convention,—have 
been the fascinating episodes of consti- 
tutional formation the ideas of which 
became so much part of the country’s 
tradition that they are still reflected in 
the Constitution of 1946. 

Although, or even maybe because, 
the book is written by an Englishman, 
the criticisms voiced from the other 
side of the Channel against the French 
system are dealt with in a detached 
and objective way, and with what 
constitutes a definite asset of the book, 
constant comparison to the British 
example. The main points of objection: 
the French multi-party system, the 
continuous instability of its govern- 
ments (an average of about three 
governments in every two years), the 
abuse of the question of confidence in 
parliamentary debates, are explained 
in the framework of the working of 
the entire French political system. 
These weaknesses however, even if 
acknowledged as such by the constitu- 
tion-makers of the Fourth Republic, 
were formative in establishing the 
parliamentary customs and traditions 
that play an ever-increasing part in 
the working of French democracy. 
The following chapters contain an 
exposition of the Constitution of the 
Fourth Republic, promulgated as the 
Constitutional Act of October 27, 1946, 
which is based on the “classical con- 
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ception of sovereignty in French 
democratic tradition—-sovereignty resi- 
dent in the whole people—but exer- 
cised by delegation.” Later chapters 
deal with first, the status and composi- 
tion of Parliament, its relation to 
legislation, to the executive, and to 
law, the last item comprising the 
exercise of judicial power and the 
preservation and revision of the Con- 
stitution. The major part of the volume 
is a thorough analysis of French 
parliamentary procedure; the organisa- 
tion of the National Assembly, its 
proceedings and committees, and, 
finally, of the Council of the Republic. 
A short addendum refers to the Reso- 
lution of the Assembly of November 
30, 1950, for the constitutional revision 
of certain articles of the Constitution, 
and to recent changes in the procedure 
of the Assembly relating to the arrange- 
ment of business and to urgent dis- 
cussion. V.B. 


Strauss, W. Wirtschaftsverfassung und 
Staatsverfassung. Tiibingen: J. C. B. 
Mohr, 1952. Pp. 22. 

The author, a state-secretary in the 
German Ministry of Justice, gives a 
summary survey of the history of the 
German national economy in its dia- 
lectic development from the strict 
mercantilism as formulated in the 
Prussian Landrecht of 1793 to unre- 
stricted free trade until World War I, 
and back to the progressively stringent 
recent impositions of planned economy. 
The basic thesis is that the existing 
economic constitution should be de- 
fined in conformity with the political 
constitution and the changing condi- 
tions of life. Thus, the three main 
problems of postwar economics, viz., 
of marketing (cartels), private property 
(socialisation), and plant management 
(co-determination), would be regulated 
by the norms of the economic constitu- 
tion and on a basis more secure than at 
present. The author’s frequent refer- 
ences to present Anglo-American prac- 
tices make this short survey useful 
comparative reading. V.B. 


Enciscu, K. Vom Weltbild des Juristen. 


Abhandlungen der Heidelberger Aka- 
demie der Wissenschaften, Jahrgang 
1950. 2. Abhandlung. Heidelberg: Carl 
Winter Universitatsverlag, 1950. Pp. 
162. 

In this analysis of the lawyer’s 
world, or the world through the law- 
yer’s eyes, the existentialist features in 
their German version are dominant. 
This world, purified from the inroads 
made by natural science as well as 
from those due to the exclusively 
normative, pure legal theories, is the 
relation between law in its application 
and the “real,” or at least “possib!y 
real,’ world and its factual points of 
contact with law. This theory is 
elaborated on such ideological con- 
cepts as “Man,” “Action,” “Work,” 
“Space,” “Time,” “Causality,” and 
“Thing (Object).” These are examined, 
chiefly in terms of their relevance to 
law, their corresponding attributes, 
and their causal interrelations with 
everyday life. The wealth of footnotes 
gives a wide survey of the names in 
Germany connected with the origins 
and development of these ideas. How- 
ever, Immanuel Kant and Gustav 
Radbruch, who are also cited, should 
definitely not have been included. v.B. 


ALTAMIRA Y¥ CREVEA, R. Diccionario 


Castellano de Palabras Juridicas y 
Técnicas Tomadas de la Legislacién 
Indiana. Instituto Panamericano de 
Geografia e Historia, Comision de 
Historia, III. México, D.F.: 1951. 
Pp. 394. 

As explained in the preface to this 
dictionary by the distinguished Spanish 
historian, it includes the terms or 
special usages of terms noted by the 
author in the Leyes de Indias, but not 
included in the dictionary of the 
Spanish Academy. The _ contents, 


which, as the author suggests, ind‘cate 
that the legal terminology employed 
in the Leyes differs materially from 
the stylized language favored by the 
Academy, are of interest not merely 
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to the student of Spanish colonial 
history, but even more especially to 
the legal historian as evidence of the 
evolution of legal ideas and institu- 
tions. H.E.Y. 


Baak, J. M. J. De Nederlandsche Recht- 
spraak betreffende International Privaat- 
recht, in opdracht van de Nederland- 
sche Vereeniging voor International 
Recht. 2° Supplement op Deel I, 
omvattende de jaren 1938 tot en met 
1951. Zwolle: W. E. J. Tjeenk Willink, 
N.V., 1952. Pp. vii, 191. 

This supplement to the well-known 
digest of private international law 
cases decided by the courts of the 
Netherlands by van Hasselt, covers 
the period from 1938-1951, inclusive. 
It thus brings nearly to date this 
invaluable guide to the substantial 
body of decisions in an important 
commercial country, in which the 
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problems of conflicts law have been 
given special attention. H.E.Y, 


Bell’s South African Legal Dictionary. 


Third Edition by Alexander Milne, 
Clifford Cooper, Brian D. Burne. 
Durban: Butterworth & Co. (Africa) 
Limited, 1 Lincoln’s Court, 1951. Pp. 
894. 

This new edition of the standard 
dictionary of South African legal terms, 
invaluable for those who are interested 
in the Roman-Dutch law as developed 
in South Africa, incorporates most of 
the materials in the second edition 
and also the words and phrases con- 
sidered by the superior courts of the 
Union, Southern Rhodesia, and South- 
West Africa in the reports ending with 
the year 1948. The work contains not 
only definitions of the rich vocabulary 
of legal terms—Dutch, Latin, English, 
and native—but also references to 
their interpretation in the extensive 
case law of South Africa. H.E.Y 
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REPORTS 


BRUSSELS CONFERENCE ON MARITIME 
Law—The Ninth International Diplo- 
matic Conference on Maritime Law con- 
vened at Brussels on May 2-10, 1952, 
upon the usual hospitable invitation of 
the Belgian Government. It adopted 
three formal texts, dealing with Penal 
Collision Jurisdiction, Civil Collision 
Jurisdiction, and Arrest of Ships. This 
brings to eleven the valuable and im- 
portant international acts of legislation, 
as Professor Hudson has called them, 
sponsored by this Conference. The first in 
1895 gave the necessary push to the 
High Seas Collisions Rules (effective in 
1897); the second and third (in 1905 and 
1910) accomplished the Salvage Con- 
vention and the Collision Civil Liability 
Convention; the fourth in 1914 was 
abandoned because of war; the fifth in 
1922-1924 produced the Ocean Bills of 
Lading Convention and The Limitation 
of Shipowners’ Liability Convention; the 
sixth in 1926 produced the Conventions 
on State-owned vessels and on Liens and 
Mortgages; the seventh in 1934 added the 
Protocol on State-owned vessels: the 
eighth in 1936 commenced the penaland 
civil collision texts completed in 1952. 
All of these texts (except that of 1895) 
were produced by the discussions of the 
Comité Maritime International, an out- 
standingly fruitful group of judges, 
lawyers, shipowners, bankers, under- 
writers, and others interested in ship- 
ping, founded in 1897 as an offshoot of 
the International Law Association. These 
business texts, produced by business men 
and their advisers, have enjoyed wide 
success, and the British, Belgian, and 
French leaders in the work of unifying 
the maritime laws of the nations have set 
a notable example of co-operation and 
adjustment of divergent national views. 
The new texts all have practical im- 
portance. The Arrest Convention stand- 
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ardizes the numerous national variations 
as to the procedural right to arrest a ship 
and to release her from arrest by giving 
security. It specifies seventeen types of 
causes of action for which a ship may be 
arrested (Art. 1) and these are, not un- 
expectedly, the same as those for which a 
maritime lien is declared in the Liens and 
Mortgages Convention; and (Art. 2) it 
prohibits arrest upon a non-maritime 
claim. In fourteen of the seventeen types 
it permits arrest of a sister ship, which is 
similar to our admiralty attachment 
procedure. 

Provision is made to prohibit har- 
rassing duplicate arrests in different juris- 
dictions. Ships under demise charter to 
the same charterer are subject to arrest 
in respect of the charterer’s maritime 
liabilities as though he were the registered 
owner. Vessels may be released on bail 
without admission of liability or waiver 
of the right to limit liability (Art. 5). All 
questions are controlled by the law of the 
arresting State (Art. 6). The bail shall be 
made available in any court to which 
jurisdiction may be transferred, or in any 
arbitration; and if the action is not prose- 
cuted release of the bail may be obtained 
(Art. 7). The Convention applies to all 
vessels of the flag of any ratifying State 
(Art. 8). The Convention does not create 
rights of action (Art. 9). Eleven states 
have signed, of which nine are very im- 
portant in shipping—Belgium, Brazil, 
France, Western Germany, Great Britain, 
Italy, Spain, and Yugoslavia. News of 
ratifications is awaited; two ratifications 
are needed to start if off. 

The Penal Collision Jurisdiction Con- 
vention declares that the power to apply 
criminal sanctions to seamen for alleged 
collision crimes committed on the high 
seas is limited to the country which issues 
the seaman’s license or of which he is a 
national; this will normally be the law of 
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the vessel’s flag. The object is to solve by 
a legislative act the doubts engendered by 
the famous case of The Lotus—France vs. 
Turkey, 1928 A.M.C. 1, Hudson—World 
Court Reports vol. 2 page 20, P.C.I.J. 
Ser. A no. 10 and Ser. B no. 13, in which 
the judges divided evenly as to the power 
of Turkey to send a French navigator to 
jail. 

' The Civil Collision Jurisdiction Con- 
vention declares that high seas collision 
cases may be brought in one of two places: 
where the defendant resides or does 
business, where an arrest of the ship is 
effected; and if the collision occurs in 
inland waters adds a third place—the 
place where the collision occurred (Art. 1). 
Counterclaims may be brought wherever 
the first suit is brought (Art. 3). Agree- 
ments as to jurisdiction or arbitration are 
given effect (Art. 2). 

Twelve states signed each of the col- 
lision conventions and more signatures 
are expected. 

The texts are now available in Bulletin 
105 of the International Maritime Com- 
mittee (Antwerp 1952) which contains 
the preliminary proceedings at the Naples 
Conference of September, 1951. The texts 
also appear at 1952 AMC 2067 and Droit 
Maritime Francais vol. 4 part 47 (No- 
vember 1952), pp. 575 et seq. 

A large delegation of American ship- 
ping men attended the Naples Confer- 
ence, led by the current and past presi- 
dents of the Maritime Law Association 
of the U. S. The State Department how- 
ever did not send a delegate to the 
Brussels Conference, informing inquirers 
that there was insufficient time for prepa- 
ration. Brazil in this hemisphere and 
England, France, and other important 
shipping countries apparently found it 
possible to send delegates with power to 
sign. The inaction of the United States 
might be indicative of the lack of cordial 
relations between the administration and 
the private shipping interests which 
manifested itself in other ways in the 
year 1952. 

ARNOLD W. KNAUTH* 


* Member of the New York Bar. 
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AMERICAN FoREIGN Law ASSsOcIATION— 
At the annual meeting of the Association 
on March 9, 1953, the following members 
of the General Council, Class of 1956, 
were elected: Martin Domke, Victor C. 
Folsom, Otto Schoenrich, David S. Stern. 
Angelo P. Sereni was elected an additional 
member of the Class of 1954, John N. 
Hazard an additional member of the 
Class of 1955. At the meeting of the 
General Council the following officers 
were elected or re-elected: President: 
Harold Smith; Vice-Presidents: Grier 
Bartol, Otto C. Sommerich, Hessel E. 
Yntema; Treasurer: Rufus J. Trimble; 
Secretary: Albert M. Herrmann, One 
Wall Street, New York 5, N. Y. 

The membership of the Association 
steadily increased during the year 
1952-53. Addresses were delivered at 
meetings in New York by: Benjamin 
Busch on ‘The Expert Witness and Proof 
of Foreign Law;” Frank C. Sterck on 
“International Trade—Some Useful 
Legal Safeguards;” André van Campen- 
hout on “Some of the Functions of the 
International Monetary Fund and its 
Applications to Foreign Exchange Re- 
strictions;” Norman M. Littell on “Legal 
Climate for Investments Abroad;’’ Ed- 
ward D. Re on “Nationalization—What 
can we do about it;’’ Malcolm S. Mason 
on “What is Happening in the Alien 
Property Law.”’ 


AMERICAN BRANCH, INTERNATIONAL LAW 
AssociATION—At the annual meeting of 
the Branch, held in New York City on 
May 9, 1953, the President of the 
Branch, Clyde Eagleton, announced the 
creation of a new Branch Committee on 
Private International Law, with Elliott 
E. Cheatham, a Vice-President of the 
Branch, as chairman. In addition to 
committee reports and the tentative pro- 
gram for the 1954 meeting of the Associ- 
ation, the meeting discussed: ‘“The Hague 
Conference on Private International Law 
and the Relation of the United States 
Thereto,” with Elliott E. Cheatham and 
Kurt H. Nadelmann as discussion leaders, 
and “The Extent of Control which the 
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United States should exercise over its own 
citizens in the Secretariat of the United 
Nations.” 


AMERICAN Law INstITUTE—At the an- 
nual meeting of the Institute, it was 
announced that funds have been made 
available to undertake a revision of the 
Restatement of the Law. First tentative 
drafts for the revised edition were sub- 
mitted for Agency (Warren A. Seavey), 
Conflict of Laws (Willis L. M. Reese), 
and Trusts (Austin W. Scott). 

It was also announced that the Model 
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Commercial Code, prepared by the Insti- 
tute together with the Commissioners on 
Uniform State Laws, has been adopted in 
Pennsylvania. In New York, the Gover- 
nor has asked the New York Law Re. 
vision Commission to prepare a report on 
the changes in the law of New York 
which would be involved in the adoption 
of the Code. 

For the projected Model Criminal 
Law Code, first tentative drafts were sub- 
mitted by the Chief Reporter (Herbert 
Wechsler) and the Associate Reporter 
(Louis B. Schwartz.) 


ANNOUNCEMENTS 


Union INTERNATIONALE DES AVCCATS— 
The Union Internationale des Avocats will 
hold its next congress in Vienna from 
September 14 to 18, 1953. Topics on the 
agenda are: International Arbitration in 
Private Law; The Position of the Lawyer 
before International Courts; The Lawyer 
and Social Security; Aspects of Codifica- 
tion of International Law; Legal Aid. 


SrxtH INTERNATIONAL CONGRESS OF 
PENAL LAw—The International Associ- 
ation of Penal Law will hold its sixth 
congress in Rome from September 27 to 
October 3, 1953. Topics on the agenda 
are: Penal Clauses in International Con- 
ventions on Human Rights; Protection 
of Civil Liberities in the Period before 
Trial; The Social-economical Penal Law; 
The Problem of the Unification of Penal- 
ties and of Protective Measures. 


INTERNATIONAL CONGRESS OF CIVIL 
ProceDuRE—Under the auspices of the 
Law School of Vienna and the Commit- 
tee appointed by the Congress of Civil 
Procedure held in Florence in October, 
1950, an international congress of civil 
procedure will take place in Vienna from 
October 5 to 8, 1953. Topics on the 
agenda are: International Jurisdiction; 
Discretion of the Judge in Civil Pro- 
cedure; Limitations for Appeals; Reopen- 
ing of Trials; Requirements for Execu- 
tion; Execution for more than one 
Creditor; Enforcement of Foreign Judg- 


ments in the United States. Further 
information: Rechtswissenschaftliches 
Hauptinstitut der Universitat Wien 


(Kongressbiiro), Wien I, Dr. Karl Lueger 
Ring 1. 


VARIA 


CoMPARATIVE LAw INSTITUTE IN BARCE- 
LONA—The Institute for North-American 
Studies of Barcelona, headed by the Dean 
of the Law School of the University of 
Barcelona, has established a Section of 
Comparative Law, with Felipe de Sola 
Cafiizares as director. Creation, in col- 
laboration with other organizations, of an 
Institute of Comparative Law in Barce- 
lona is under consideration. 

PrizE MoNoGRAPH COoMPETITION—The 
International Committee of Comparative 
Law offers for competition two prizes: 


First Prize 700 U. S. dollars, Second Prize 
300 U. S. dollars, for the best monograph 
on the following subject: 


“What is the nature, in the view of the 
particular State selected, of the duties in- 
cumbent on it by reason of its membership 
of the International Community and espec- 
ially of the United Nations and the Special- 
ized Agencies; and by what methods does 
it give eTect to the obligations arising from 
such membership or from recommendations 
made by such bodies?” 
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The monograph should primarily de- 
scribe the theory and practice of the 
State selected by the candidate but it 
should also critically appraise that theory 
and practice with reference, for example, 
to those of other States or to general 
principle. 

The length recommended is from about 
20.000 to about 60.000 words. Mono- 
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graphs, which may be submitted in 
English, French, Spanish or Latin, should 
be typewritten and should reach the 
secretary general of the Committee at 2 
rue Léon-Vaudoyer, Paris, 7e, France, 
before February 1, 1954. Further particu- 
lars may be obtained from the secretary 
general. 











The American Association 
for the Comparative Study of Law, Inc. 


The purpose of the Association, incorporated in New York in 1951, “is to promote 
the comparative study of law and the understanding of foreign legal systems; to estab- 
lish, maintain and publish without profit a comparative law journal; and to provide 
for research and the publication without profit of writings, books, papers and pam- 
phlets relating to comparative, foreign or private international law.” A nonprofit 
corporation, the Association is prepared to receive gifts not only for the Journal but 
also for its other objectives. 


The active co-operation of all interested in activities that tend to foster good rela- 
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